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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE ENVIRONMENTAL APPEALS BOARD

Io the Matter of:

RONALD H. HUNT, £T AL.

TSCA Appeal No. 05-01
Docket No, TSCA-03-2003-0285

T e Cmat Smaet mtt” Saat S

APPELLEE’S RESPONSE BRIEF

I, AUTHORITY

Complainant/Appellee submits Appellee’s Response Briel in response to
Respondents’/Appellants® April ¢ 1, 2005 Notice of Appeal (“Respondents” Appeal Brief” or “Appeal
Brief”). Appellee’s Response Brief (“Response Brief™) is submitted pursuant to Sections 22.30{a) and (b),
22.16, 22.7 and 22.6 of the Consolidated Rules af Practice Governing the Administrative Assessinent of
Civil Penalties and the Revocation/Termination or Suspension of Permits (“Consolidated Rules '}, 40

CFR. §§22.30(a) and (b), 22,16, 22.7 and 22.6.

IL STATEMENT OF THE ISSUES ON AFPEAL

Respondents Ronald H. Hunt, Patricia L. Hunt, David E. Hunt, I. Edward Dunivan and Genesis
Properties, Inc. (“Appellants™ or “Respondents™}, have appealed the penalty assessments set forth in the

Initial Deeision by the Presiding Cfficer, the Honerable Susan L. Biro, Chief Administrative Law Judge,
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in this matter.'! Respondents are not contesting liability for any of the thirty-two counts at issue in this
case.” Respondents raise five issues on appeal {two of which are listed as LA and LB in the Appeal Brief)
in addition to their conclusion challenging the overall penalty assessed by the Presiding Officer” These
issues are:
Al Did the Presiding Officer Erroncously Refuse to Consider Alleged Penalty Precedents
From Other Administrative Cases when Analyzing the Proportionality of the Fine

Imposed? [Appeal Brief Issue LA, J;*

B. Did the Presiding Officer Improperly Multiply the Fines in this Matter without the Use of
Discretion or Common Sense [Appeal Brief Issue LB.);

C. Should the Presiding Officer Have Granted a Larger Discount for Respondents”
Remediation Work at the Properties Given the Lack of Documented Harm to the Tenants?
[Appeal Brief Issue I1.];

'Respundents have mischaracterized Judge Bire's four sets of penalty assessments for the five Respondents
a2 one overall penalty of $84,224 80, In fact, these penalties are a joint and several penalty for Respondents Ronald
H. Hunt and Patricia L. Hont of $27.504.40, a joint and several penalty of $135,840.00 for Bespondents David E.
Hunt and Patricia L. Hunt, a penalty of $9,856.00 for Respondent I. Bdward Dunivan and a penalty of $31,024.40
for Respondent Genesis Properties, [ne, Respondent Patricia 1. Hunt is jointly and severally liable for two differemt
sets of such penaltics, bringing her total joint and several penalty to $43,344.40,

*See page 6 of the April 11, 2005 Appellant’s Appeal Bnef: “For their part, respondents de not dispute that
techrical vielations of the Act oeewred,... The sole issue that remained after the hearing of September 14, 2004 way
the proper level of a fine.”

*Respondents’ argurments listed in their Notice of Appeal are stated in a different order than in the “Issues
on Appeal” section of the Appeal Brief (p. 3}, and in yet another order in the “Argument” section of the Briel (pp.6-
19}, There are also discrepancies in the way some of these issues have been phrased. Compare, 6.5, the way the
Barion Ave. alleged encapsulation issue is presented in the Notice of Appeal (#1) versus the “Issucs on Appeal (#5)
versus the “Arpument” (#11) itself.

*ssues LA and LB are listed under the heading of “The fines mpesed by the Presiding Officer in this case
are totally gut of proportion with the infractions comrnitted.” Appeal Brief at 6. Issue LA, in the Appeal Brief is
Issue #5 in the Notice of Appeal,

“Issues LA and LB are listed under the heading of “The fines imposed by the Presiding Officer in this caze

are tolally out of proportion with the infractions committed,” Appeal Brief at 6. Respondents refer to thiz az an
“unwarranted nultiplication of charges™ as 1ssue #4 in their Notice of Appeal,

¢ Respondents” argument on remediarion is somewhat conlusing, This issug is listed as Issue #1 in the

Notice of Appeal and is lirmted w0 whether the Presiding Officer itproperly determined that no lead abatement work
wag done at 3015 Barton Ave.
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D. Was the 10% Downward Penalty Adjustment for Respondents’ Cooperation Proposed by
Complainant and Confirmed by the Presiding Officer an Insufficient Downward
Adjustment and, if so, what Should the Downward Adjustment be in this Case? [Appeal
Brief Issue H1.];°

E. Did the Presiding Officer Improperly Fail to Award Respondents a Downward Adjustment
for their Alleged Lack of Culpability in the Violations Committed in this Case and, if so,
what Should the Downward Adjustment be in this Case? [Appeal Brief Issue IV];* and

F. Did the Presiding Officer Improperly Assess a Penalty Higher than is Warranted by the
Violations in this Case? [Conclusion].’

II1. SYNOPSIS OF APPELLEE’S RESPONSE

The Presiding Officer’s Initial Decision, including her Findings of Fact, Conclusicns of Law, and
Penalty Order, should be sustained in ifs entirety. Judge Bire’s Initial Decisicn is bascd on a careful
review of an extensive evidentiary record. In calculating penalties for Respondents, Judge Biro ulilized
EPA’s February 23, 2000 Section 1018 Disclosure Rule Enforcement Response Policy (“EPA Lead ERP”,
“Lead ERP”, or “ERP” [CX-16]}, with one deviation from cne adjustment factor. EPA’s Penalty Policy
takes juto aceount the statutory penalty factors set forth in Section 16 of the Toxic Substances Control
Act, 15U.S.C. § 2615.1

Complainant notes for the record that Respondents have not argued that the EPA improperly

calculated the proposed penalties using the Lead ERP and TSCA statutory factors, not have Respondents

lasue #4 in Respondents’ Notice of Appeal.
asue #3 in Respondents’ Notice of Appeal,

pr:spDndents list this as Issue #6 mn both their Notice of Appeal and in the section styled “Issues on
Appeal/Assipament of Error™ in the beginning of the Appeal Brigf,

O3 16 at EPA 0153 and 0158,
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argued that the Presiding Cfficer misapplied the Lead ERP and the TSCA statutory factors in calculating

the penalties she asscsscd in this case. In fact, Respondents never mention the Lead ERP or TSCA's

statutory factors in their Notice of Appeal and Appeal Brief,

Complainani believes that any discussion of the appropriateness of the penalties assessed by the

Presiding Ofticer should start with a review of the Presiding Officer’s penalty analysis and especially her

reliance on the EPA Lead ERP in making her penalty determinations. Therefore, Complainant’s first

responsive argiment is a review of the Chief Administrative Law Judge penalty determinations.

Complainant will then address Respondents” issnes in the order set forth above. Specifically,

Complainant will demonstrate:

A,

The Penaltics Assessed by the Presiding Officer against Respondents Should be Affirmed
because She Calculated the Penalties Pursnant to the EPA Lead ERP and TSCA Statutory
Faclors and such Penalties are Appropriate given the Facts and Law;

Contrary to Respondents’ Assertions, the Cases Cited by Respondents are not Penalty
Precedents Controlling on the Instant Case, are not Relevant to the Presiding Officer’s
Penalty Determinations, and Fail to Support Respondents’ Claim that the Presiding
Officer’s Penalty Assessments arc Inconsistent with the Penalties Set forth therein;

Neither the Lead Disclosure Rule Regulations nor Existing Caselaw Support Respondents’
Penalty Multiplication Argument;

Respondents’ Lead-Based Paint Responsc Actions at their Properties do not Warrant any
Additional Penalty Reductions Beyond those Assessed by the Presiding Officer;

The Presiding Officer Properly Applied a 10% Downward Penalty Adjustment for
Regpondents’ Cooperation in this Case;

Respondents” Alleged Lack of Culpability does not Warrant an Adjustment to the Penalties
Assessed by the Presiding Officer; and

The Presiding Officer’s Four Sets of Penalties for the thirly-two (32) Lead Disclosure Rule
Viplations by Respondents which Collectively Total $84,224.80 are Fair and Appropriate
Penalties for these Violations.
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IV. FACTUAL AND PROCEDURAL BACKGROUND

Oo July 18, 2003, Complamant filed an Administrative Complaint and Notice of Opportunity
against Respondent Lessors Ronald H. Hunt, Patricia L. Hunt, David E. Hunt and I. Edward Dunivan, and
Respondent Agent Genesis Properties, Inc,, in which the Associate Director for Enforcement, Waste and
Chemicals Management Division, United States Environmental Protection Agency Regin:s-n III
{“Complainant”, the “EPA” or “Appellee”) alleged that Respondents had viclaled Section 409 of the
Toxic Substances Control Act {“TSCA™), 15 U.S.C, § 2689, Section 1018 of the Residential Lead-Based
Paint Hazard Reduction Act of 1992 (“RLBPHEA™), 42 U.8.C. § 48524, and the federal regulations
promulgated thereunder as set forth at 40 C.F.R. Part 745, Subpart F (also known as the “Disclosure Rule”
or “Lead Disclosurs Rule™). More specificatly, Complainant alleged in forty-seven (47} Counts in the
Complaint that Respondent Lessors Ronald H. Huni, Patricia L. Hunt, David E. Hunt and J. Edward
Dunivan, by and through their agent, Respondent Agent Genesis Properiies, Inc,, failed to make
disclosures concerning lead-based paint to the prospective Lessees of the target housing as required by the
Disclosure Rule, 40 C.E.R. Part 745, Subpart F in connection with ten (10) leases for four (4) target

housings in Richmond, Virginia.!! The street addresscs of these properties are 1124 N, 28™ St. [Leases #1

1 The violations for which EPA is pursuing penalties in this case against the applicable Respondent
Cromer/Lessors (Respondents Ronald H. Huont, Patricia L. Hunt, David E. Hunt and J. Edward Dunivan) are:

A, Respondents’ failure to provide Lessees #1 & #3 - #10, with any records or reports available to the
Leasors pertaining to lead-based paint and/or lead-based paint hazards in the target housing hefore
sach Lessees are obligated under contract to Iease such target honsing, in violation of 40 C.F.R.
B745.107(a) 4y

B, Respondents’ failure to disclose the presence of known lead-based paint and‘or lead-bazed paint
hazards in the tatget honsing, either as an attachment to or within the contract 10 loase such target
housing, a5 tequired by 40 CF.R. § 745, 113(b3(2) for Leases #1 & #3 - #10; and

C. Respondent Lessors Ronald H. Hunt and Patricia L. Hunt's failore to provide Lessees for Lease
#2, as an attachment to or within the lease, a list of any records or reporis available to the Lessor
pertaining to lead-based paint and/or lead-based paint hazards in the Leaze #2 tarpet housing
before the Lesses 1s obligated under any contract to lease such tarpet housing, in viclation of 40

-5-
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& 2], 1813 N. 29" 8t. [Leases #3-5], 3015 Barton Ave, [Lease #6-8], and 2405 Third Ave. fLeases #9 &
14].
The lenants for all ten leases had at least one child. Five of the ten lessees had children under the

age of six who are particularly subject to lead-based paint and/or Icad-based paint hazards.”? See also EPA

Region 1l Toxicologist Dr. Samucl Rotenberg’s Expert Report ou the health rigsks posed by exposure to

lead-based paint (CX-94). The ages of the children for these ten leases is broken down by lease {and

target housing) as follows:”

Lease 1 {28™ St

Lease 2 (28" St.)

Lease 3 (29" 5t.)

Lease 4 (29™ St.)

Lease 5 (29" 5t)

4,643 T&12 10 5& 14 7. 12 & 16
Lease 6 Lease 7 Leaze § Lease 9 Lease 10
(Barton Ave.) (Barton Ave.) (Barton Ave.) {3 Ave) (3" Ave,)
1,104 12 15 T&9 506, 8&17 2,59&10

On July 2, 2004, the Presiding Officer issued an Order on EPA’s Motion for Accelerated

Decision, Motion to Withdraw, and Motion to Reschedule Hearing (“July 2, 2004 Liability Order™)

granting, inter alia, Complainani’s Motion to Withdraw fifteen (15} counts from: the Complaint and

C.IR. § 745.113(b}3).

In addition, Complainant is pursning penaltics against Respondent Agent Genesis Froperties, Inc., for
viclations of 40 CF.R. § 7435.115(a) for failing to ensure compliance with 40 C.F.R. §§ 745. [{7{a){4), and
J13(02) and {3) in connection with Leases #1, #2 and #6 - #10.

PInitial Decision, slip op. at 26 - 27.

B The basis for the Lessee’s age of children is derived from Respondents’s June 26, 2003 TSCA Subpoena
Response (CH-32 at PA(R) 07 19.0720) and Lease Number 4 {CX-4 at EPA(R) 0037). Lease Number 4 contains
the age of the fourtesn year old niece which seems fo have been inadvertently omitted in the narrative response (o the
T3CA Subpoena question asking for the ape of the children residing in the target housing at the time of these leases.
See page 19 of Complainant’s November 23, 2004 Pest-Hearing Brief, Joint Exhibit 1 (Joint Stipalation 1) at JX-03
- 06, and CX-100 generally.

-G-
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Complainant’s Motion for Accelerated Decision on the remaining thirty-two (32) Counts,**

The nine pairs of Lead Disclosure Rule violations commmnitted by the Respendeni Owner/Lessors
are failure to include in or attach to the leases a statement disclosing either the presence of any known
lead-based paint and/or lzad-based paint hazards, or lack of knowledge of such presence, in violation of 40
C.F.R. § 745.113(b){(2), and the failure to provide the lessees with any records or reports available (o them
pertaming to lead-based paint or lead-based paint hazards m the dwelling, in violation of 40 C.F.R.

§ 745.107{a)(4). Respondent Agent Genesis Properties, Inc. failed to ensure compliance with both
requirements for Leases #1, #5 - #10, each failure being a separate vielation of 40 C.F.R., § 745, 107(2)(4).

Respondent Owner-Lessors Ronald H. Hunt and Patricia L. Hunt also failed {0 include in Lease #2
for the 1124 N. 28" St. property a list of any records or reports available to the Hunts pertaining to lead-
based paint and/or lead-based paint hazards that were provided to the lessee prior to entering into the lease
as required by 40 C.F.R. § 745.113(b){2). Respondent Agent Genesis Properties, Inc. also failed to cnsure
compliance with this requirement concerning Lease #2, a viclation of 40 CF.R. § 745.107{a)(4).

The above violations are summarized below by Respondents, target housing, Disclosure Rule
regulation, Counts and Lease;

1813 N. 29% ¢,

A. Ronald H. Hunt & Patricia L. Hunt: 1124 N. 28% 8t

1. 40 C.F.R. § 745.113(b)(2} - Failure to Disclose the presence of Lead.
a. Count 5 (Lease 1}

b. Count 6 (Lease 3);

g espondents Ronald H. Hune and Patricia L. Hunt were found liable for violations alleged in Counts 5-13
of the Complamt; Respondents David E. Hunt and Palricia L. Hunt were found Hable for vielations alleged in Counts
17-22 of the Complaint, Respondent I, Edward Dunyvan was found liable for vietations alleged in Counts 25-28 of
the Complaint, and Respondent Genesis Properties, Inc. was found liable for viclations alleged in Counts 35-47 of
the Comyplaint,

7.
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c. Count 7 {Lease 4); and
d. Count & (Leasc 3),

2. 40 C.F.R. § 745.107(a)(4) - Failure to Provide Copies of Lead-Based Paint Records.
a. Count 9 (Lease 1);
b. Count 10 (lease 3);
¢ Count 11 (Lease 4); and
d. Count 12 {Lease 5).

3. 40 CF.R. § 745.113(b)(3) - Failure to In¢lude in Lease a List of Lead-Based Paint
Fecords and Reports Provided to Tenant.
i, Count 13 (Lease 2).

B. David E. Hunt & Patricia L. Hunt: 30135 Barton Ave.

1. 40 C.F.R. § 745,113(b)(2) - Failure to Disclose the presence of Lead.
a Count 17 (Lease 6);
b. Count 18 (Lease 7); and
c. Count 19 (Lease 8).

2. 40 C.F.R. § 107{a)(4) - Failure to Provide Copies of Lead-Based Paint Records,
a. Count 20 (Lease 6);
b. Couni 21 {Lease 7); and
i+ Count 22 (Lease B).

. L. Edward Dunivan: 2405 Third Ave.

1. 40 C.F.R. § 745.113{b)(2) - Failure to Disclose the presence of Lead.

a. Count 25 {Leaze 9); angd

8-
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b. Count 26 (Lease 10),

2. 40 C.F.R. § 745.107(a)(4) - Failure to Provide Copies of Lead-Based Paint Records,
a. Count 27 {Lease 9); and
b. Count 28 (Lease 10).

D. Genesis Properties, Inc.. 1124 N. 28" St.. 3015 Barton Ave. & 2405 Third Ave.

1. 40 C.E.R. § 745.115(a) - Failurs to Ensure Compliance with 40 C.F.R.
§ 745.113(b)(2),
a. Count 35 (Lease 1);
b. Count 36 (Lease 6);
c. Count 37 (Lease 7);
d, Count 38 (Lease 8,
2. Count 39 (Lease 9); and
£ Count 40 (Lease 10).
2. 40 C.F.R, § 745.115{a} - Failure to Ensure Compliance with-40 C.F.R,
§ 745.107(a)K4).
a. Count 41 (Lease 1);
b. Count 42 (Lease 6);
c. Count 43 (Lease 7).
d. Count 44 (Leasc 8);
C. Count 45 (Lease 9}; and

f Count 46 {Lease 10},
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3. 40 C.F.R, § 745.115{a) - Failure to Ensure Compliance with 40 C.F.R.
§ 745.113(6)(3).
a. Count 47 (Lease 2).
Complainant calculated proposed civil penalties for the above violations by using the EPA Lead
ERF (CX-16). The Lead ERP sets forth a two stage process for determining a penally for Lead Disclosure
Rule viclations. The first step is to determine a “Gravily-Based Penalty,” which refers to the overall
seriousness of the viplation taking into account the nature of the violation as varied by the violation’s
“circumstances” and “extent of harm.” These factors are incorporated into 2 penalty matrix called the
“Gravity-Based Penalty.”"” The second stage of the penalty calculation involves various upward or
downward adjustments to the gravity-based penally based on the violator's ability to pay/continue in
business, history of prior violations, degree of culpability, other factors as justice may require, and
voluntary disclosure.™
As noted above, the ERP’s gravity-based penalty is based on the nature, circumstances, extent, and
gravity of the violations. The critical factor for determining the extent level for the vielations in (his case
is the age of the youngest occupant, 17 Five of the ten leases (Lease s #1, 4, 6, 9 & 10)"* at issue in this
case invelved children under the age of six so all Lead Disclosure Rule viglations are deemed “major”

extent tevel violations under the ERP. The remaining five leases (#2, 3, 5, 7 & 8)* had children between

& and 17 residing in the target housing during the lease term resulting in a “significant™ extent of violation

Y16 a1 EPA 0153 - D157,
60X 16 at BPA 0158 - 0162
"CX-16 at EPA 0154 - 0155, 0175,
CX-1, CX-4, CX-6, CX-9 & CX-10.
BCx-2, CX-3, CX-5, CX-7 & CX-8.

-10-
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under the ERP, ¥

The violations in this case all fall inte one of three “Circumstance™ categories under the ERP: High
{Levels 1 and 2), Medium (levels 3 & 4}, or Low (Levels 5 & 6}. Those violations concemning the
Owner/Lessors’ failure to disclosc the presence of lead-based paint within the lease and the failure of the
Agent to ensure such disclosure (40 C.F.R. § 745.113(b){2))*' are classified as Level 3 “medium”
impairment violations under the ERP.* The ERP classifies the failure by Owner/Lessors to provide
lessees with copies of records or reports pertaining to lead-based paint and the failure of the Agent to
ensure inclusion of such copies are provided {40 C.F.R. § 745.107(2)(4)™ as Level 1 “high” impairment
violations.* The ERP also specifies that the failure by Owner/Lessors to include within the lease a list of
any such records or reports provided to prospective tenants and the Agent’s failure to ensure such a list of
such records or reports in the lease (40 C.F.R, § 745.113(b}(3))*° as Level 5 “low” impairment violations.
There are two Level 5 Counts in the Complaint (Counts 13 and 47 which are also significant extent level
violations). All other counts are some combination of major/significant extent and circumstance level

1/level 3 vielations under the ERP. The Gravity-Based Matrix for ail counts is set forth below:

2CX-16 at EPA D175, CX-16 at 0175, See Joint Stipulation No. 1 {Toint Ex. No. 1) for the ages of the
lessees” children.

Thig requirerment appies to the agent via 40 C.F.R. §745.113(a).

216 at BRA 0154, 0175,

“This requisement applies to the agent via 40 C.I R, §745.115{a).

MCX-16 at EPA 0154, 0175.
U Thig requirernent applies to the agent via 40 C.F.R. §745.115(a).

-11-
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Circnmstance Level 3/Major Extent Circumstance Level 1/Major Extent
40 C.F.R. § 745.113¢(0)(2) 40 C.F.R. § 745.107(a){4)
Counts; 5,7, 17, 25, 26, 35, 36, 39 & 40 Counts: 9, 11, 20, 27, 28,41, 42, 45 & 46
Circumstance Level 3/Significant Extent Circumstance Level 1/Significant Extent
40 C.F.R. § 745.113(b)(2) 40 C.F.R. § 745.107(a)(4)
Counts: 6,8, 18,19, 37 & 38 Counts; 10, 12,21, 22, 43 & 44
Circumstance Level 5/Significant Extent
46 C.F.R. § 745.113(0)(3)
Counts: 13 & 47

The proposed penaltics set forth in the ERP's gravity-based matrix for violations slotted into the
above-referenced circumstanco/extent factors are as follows:

a. Circumstance Level 3/Major Extent (40 CF.R. § 745.113(b)(2)) $ 6,600

b. Circumstance Level 3/Significant Extent (40 C.FLR. § 745 113(h)2)): $ 4,400

c. Circumstance Level 5/8ignificant Extent {40 C.F.R, § 745.113(B}3)): $ 1,430

d. Circumstance Level 1/Major Extent (40 C.F.R, § 743.107(a)4}): £11,000

e Circumstance Level 1/Significant Extent (40 CF.R. § 745.107(a)f4)}:  § 6,600

See Appendix B of the ERP for the above proposed penalty amounts.®® Complainant’s penalty
witness, Mr. Daniel Gallo, testified at hearing how EPA followed the ERP¥ in calculating the nature,
circumstances, extent and gravity factors for these vielations and then determining the appropriate penalty

amount using the ERP gravity-based matrix,®® Mr, Gallo also testified that the only adjustment factor that

(:X-16 at EPA 0175,

M. Gallo also testified that he believed that the Lead ERD also incorporated the statutory factors set forth
in Section 16(2){2XB} of TSCA to detemune the appropriate size of penalty der any such vielations. (Transcript at
page 63, line 18 through page 66, line 15 (T ar 65:18 - 66:15)),

M3ee T at pages 53-37, CX-15, CX-100 and pages 13-40 of Complainant’s November 23, 2004 Post-
Hearing Lirief] see also Initial Decision, slip op. at 14 - 26,

-12-
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EPA determined was appropriate for the violations in this case was a 10% downward adjustment for
Respondents’ cooperation throughout this process.”

Finally, Mr, Gallo also testified that because of the apparently close relationship between the
Respondent Agent Genesis Properties, Inc. and the Respondent Owner/Lessors cmanating from the
properties and property management company being appareutly part of the Hunl finmily-owned and
operated business, EPA exercised its prosecutorial discretion to reduce the proposed penalties by 50% for
both the Respondent Owner/Lessors and Respondent Agent Genesis Properties, Inc. when a Lead
Disclosure Rule violation charged both the Owner/Lessor and Agent with Lead Disclosure Rule violations
(i.e., all leases except #3-5 pertaining to the 1813 N, 29" St. property.®

As a result ol these ERP penalty caleulations, the civil penalties sought by Comptlainant for
Respondents® violations of the Disclosure Rule alleged in the Complaint were as follows: Respondent
Lessors Ronald H. Hunt & Patricia L. Hunt: $44,204 (joint & several); Respondent Lessors David E.
Hunt & Patricia L. Hunt: $17,820 {joint & several); Respondent Lessor J. Edward Dunivan: $15,840; and
Respondent Agent Genesis Properties, Inc.: $42,224.%

The Honorable Susan L. Bito, Chief Administrative Law Judge, presided over an administrative
hearing on September 14, 2004 in Richmond, Virginia, to determing an appropriate penalty for the thirty-
two violations at issue in this case. Complainant presented the oral testimony of two witnesses at the

hearing, EPA Region III Lead Enforcement Coordinator Daniel Galio, and Lead-Safe Richmond inspector

-
el

?See T at pages 57-65 for 1. Gallo’s discussion of the adjuziment factors as well as CX-15, CX-100, and
pages 13-40 of Complainant’s Movernber 23, 2004 Post-Hearing Brief; see also Initial Decision slip op. at 14-26,

Mgee T at pages 65-67, CX-15, CX-100 and pages 1340 of Complainant’s November 23, 2004 Post-
Heanng Brief; see also Intial Decision, slip op. at 14 - 26,

Hesxots,
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Lonuie Sims, and submitted the written testimony of two additional witnesscs, EPA Region III GIS Team
Leader Donald Evans concerning the demographic statistics of the area in which the target housing is
located {CX-93) and EPA Region III Toxicologist Dr. Samuel Rotenberg on the toxicological effects of
lzad on people, especially children (CX-94). In addition, in lieu of further oral testimony from Mr, Galle,
the Complainant submitted s penalty calculation summary (CX-100).*

Respondents submitted the cral testimeny of two witnesses, Respondent Ronald H. Hunt, the ¢o-
owner of two of the four properties at issue, and his son, Michael Hunt, an employee of Respondent
Genesis Properties, Inc. (“Genesis Properties, Ine.”™) who signed the leases at issue on behalf of Genesis
Properties, Inc.

The parties also entered into two Joint Stipulations which were admitted into the record at
hearing (Joint Exhibiis 1 and 2) as were 57 of Complainant’s Exhibits (CX-1-19; 21-32; 41-49; 52; 57;
65-70; 83 (Appendix 1 only); 84-87; 93-95; and 100) and 17 exhibits offered by Respondents
(Respondents Exhibits 5-21, “RX-5-21").7
On March 8, 2005, the Presiding Officer issued her Initial Decision in this matter, in which she

assessed penalties for each Respondent as follows: Ronald H, Hunt & Patricia L. Hunt (joint and several) -

3565 Tnitial Decision, slip op. at 4 - §, 17 in which the Presiding Officer notes that EPA’s penalty analysis
set forth as CX-100 would serve as written testimony in lieu of oral testimony by Dan Gallo, EPA’s expert penalty
witness, consistent with Mr. Gallo’s penaley testimony already provided at hearing.

Complainant was also prepared to enter the testimony of Joan Meyer of Industrial Econotmcs relevant to the
issue of Respondents’ ability to pay the proposed penalties. However, the Presiding Officer ruled that she had
previously determuned that Complamnant had properly considered Respondents’ ability to pay the requesied penalties
and thai Respondents had agteed that ability to pay was no longer an 1ssue in this case. (See T. at pages 14-15) and
the Presiding Officer's August 3, 2004 Order denying Complainant’s Motion for Discovery concerning
Bespondents” financial assets,

BRX.5 - 6 and RX-20 - 21are subject to the Presiding Officer’s August 3, 2004 Protective Order and are
filed under seal. Many of Complainant’s Exhibits are redacted versions of the exhibits because of the Protective
COrder. At kearing the Presiding Officer deternuined that the redacted exhibits would be the ones entered into
evidence at hearing. (T at 13:23 through 14:6)).

-14-
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$27, 504.40; David E. Hunt & Palricia L. Hunt (joint and several) - $15,840.00; J. Edward Dunivan -
$9.856.00; and Genesis Properties, Iuc. - $31,024.40. The total amount of such penaltics for all five
Respondents is $84,224.80. n the Matier of Ronald H. Hiume, et al., Docket No. TSCA-03-2003-0285,
slip op. at 41-42 (ALJ, March §, 2003).

On April 12, 2005, the Environmental Appeals Board received an appeal from Respondents
challenging the overall penalty in this matter although Respondents do not distinguish between the

Respondent-specific penalties assessed by Judge Biro in this matter.

Y. STANDARD OF REVIEW

In the case at hearing, EPA bears the burden of demonstrating that its proposed penalty amount is
appropriate. fn re Titan Wheel Corporation of lowa, 10 E.A.D. 526, 566 (EAB 2002), aff 'd Titan Wheel
Corp. of Towa v, EPA, 291 F. Supp. 2d 899 (5.D. lowa 2003), off'd Titan Wheel Corp. of fowa v. £PA,
No, 04-1221 (8" Cir., Nov. 23, 2004) (unpublished); 7n re Carroll Oif Company, 10 E.AD. 635, 653
(BEAB 2002); In re New Waterbury, Ltd,, 5 E.AD, 529, 538 (EAB 1994). Once EPA has established its
prima facie case, the burden shifts to the respendent to demonstrate the penalty is inappropriate. The
Respondent must do this by cither (1) introducing evidence that EPA had failed to consider the statutory
penalty factors, or (2) introducing evidence that, despite consideration of the statutory factors, the
recommended penalty is nonetheless inappropriate. Titan Wheel at 560; New Waterbury at 538-39.
Respondents also bear the burden of presentation and persuasion in making any affirmative defense. fn re
Morton L. Friedman and Schmiit Construction Company, CAA Appeal No, 02-07, slip op. at 18 (EAB,
Feb. 18, 2004). In reviewing penalty appeals, the Board applies the “preponderance of the evidence™

standard established by 40 C.F.R. § 22.24(b). E.g., in re Ocean State Asbestos Removal, Inc., 7 E.AD.

-15-
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522, 529-30 (EAB 1998).

(enerally, the Environmenta! Appeals Board will review an administrative law judge’s factual and
legal conclusions on a de novo basis. fn re Donald Cutler, CWA Appeal No. 02-01, slip op. at 11 (EAB,
Septernber 2, 2004); In re Billy Yee, 10 E.AD. 1, 11 (EAB 2001). However, in doing so, the Board will
typically grant deference to an administrative law judge’s determinations regarding witness credibility and
the judge’s factual findings based on such credibility determinations. fd.

In cases where the penalty assessed by the administrative law judge falls within the range
suggested by the applicable penalty policy for the violations at issue, the Environmental Appeals Board
“will generally not substitute its judgment for that of the [ALT] absent a showing that the fALF] has
committed an abuse of discretion or a clear ervor in assessing the penglty.” In re Morton L. Friedman and
Schmitt Construction Company, CAA Appeal No. 02-07, slip op. at 53 (EAB, Feb. 18, 2004}, citing fn re
Ray Birnbaum Scrap Yard, 5 E.AD. 120, 124 (EAB 1994); accord In re Chempace Corp., 9 E.AD, 119,
131 (EAB 2000); fn re B&R Qif Co., 8 E.AD. 39, 64 (EAB 1998}, In re Ocean State Asbestos Removal,
Inc., TE.AD. 522, 536 {EAB 1998); fnre Pac. Ref. Co., 5 E.AD. 520, 524 (EAB 1594), Emphasis
supplied ™

Therefore, to be consistent with prior Board preeedent, if the Board finds that the Presiding Officer
assessed penalties against the Respondents for their Lead Disclosure Rule violations in accordance with
the EPA Lead ERP, Respondents should be reguired to prove that the Presiding Officer committed an

abuse of discretion or otherwise committed ¢lear crror for the Board to substitute its penalty judgment for

*Respondents argue on page 4 of their Appeal Brief that because all of the alleged errors identified by
Respondents are “ecrors of law”, the Board need not show deference for the Initigl Decision. The line of cases cited
in the text refutez Respondents’ unsubstantiated assertion. Moreover, Respondents claim that all alleged errors are
errors of law 15 also meorrect singe, for example, the issue as to whether Respondents applied Lead Block to the
Barton Ave. property (Issue #1 in Bespondents’ Notice of Appeal) is an Issue of fact.

-16-
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that of Judge Biro.

VI, RESPONSE TO APPELLANTS’ ARGUMENTS ON APPEAL,

A, The Penaliies Assessed by the Presiding Officer against Respondents Shouid be
Affirmed because She Calculated the Penalties Pursuant to the EPA Lead ERP and
TSCA Statntory Factors and such Penalties arc Appropriate given the Facts and Law.

The Board has consistently held that the Agency’s penalty policies, such as the Lead ERP, serve to
incorporate and facilitate the application of the penalty criteria set forth in the statute in question (the
“statutory factors™). See Carroll Oif Company, 10 E.AD. 633, 656(EAB 2002), M. A, Bruder & Sous,
Inc., 1O E.AD. 598, 610 (EAB 2002Y; In re Chempace Corp., 9 E.AD, 490, 119 (EAB 2000); fn re Mobil
Gil Corp., 5 EAAD, 490, 515 (EAB 1994).

The Board explained in M.A. Bruder why it has a preference for penalty assessments based on the
various Agency penalty policies and why administrative law judges who base their penalty assessments on
such policies will receive deference from the Board while those that do not will be closely scrtinized by
it

While...there is clearly no legal obligation o follow an Agency penalty
policy, we think there are good reasons to apply a penalty policy whenever
possible. Such policies assure that statutory factors are taken into account
and are designed to assure that penalties are assessed in a fair and consistent
manner, Therefore, in reviewing an ALI’s penalty assessment in
gircumstances where the ALJ has chosen not to apply the policy at all —
rather than, for example, applying the policy differently than advocated by
the complainant — we will closcly scrutinize the ALI’s reasoning for
choosing not to apply the policy te determine if they are compelling.

10 E.AD. at 613 (see also Carroll Oif at 5 E.AD. 656).

In the case at bar, the Presiding Cfficer noted that the EPA Lead ERP, with minor exceptions,
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incotporates the TSCA statuiory penalty factors.” Judge Bire then used the EPA Lead ERP to calculate
the penalties assessed against Respondents for their Lead Disclosure Rule violations.™ Her penally
analysis ig similar to that proposed by EPA as cutlined in Section IV of this Response Bricf, with two
diffcrences. The Presiding Officer made a 10% downward penalty adjustment for Respondents’ good
faith efforts to comply as provided by one of the three “atiitude™ adjustment factors set forth in the ERP.¥
She also revised the “risk of exposure” adjustment factor to allow for partial downward penalty
adjustments when Respondents have taken measures to reduce the hazards posed by lead-based paint and
where there is no evidence of lead poisoned children in the target housing.*®

In performing her penalty analysis the Presiding Officer considered Respondents’ claims that their
alleged encapsulation efforts at the four properties in question reduced the risk of exposure from lead-
bascd paint, their claim that because of (heir cooperation and attitude, they should have a preater
downward penally adjustment than the 10% recommended by EPA, and their ¢laim that Respondents
deserve additional penalty mitigation because the violations werc “unintentional paperwork snafus”,*

Judge Biro agreed that Respondents had applied a Lead Block-like substance to encapsulate the

lead-based paint in three of the four preperties m quesiion® and, *although the ERP does not provide for

**Initial Decision, ship op. at 13,

¥See Inibal Decision, slip op. at 14-26.

Initial Decision, slip op. at 34-35.

*mitial Decision, slip op. at 32-24. See especially page 32 n, 44 which suggests there be a finding of no
lead poisoned children in addition to a (inding that Respondents engaged in lead-based paint hazard reduction
activities to qualify Respondents for “risk of exposure”™ penalty mitigation. Complainant takes no position on the

Presiding Officer’s deviation feom the ERP “risk of exposure” adjustment factor.

¥Initial Decision, slip op. at 33 citing to page 2 of Respondents’ Post-hearing Brief. Sce also pages 18-19
of Appeal Brief.

*“The Presiding Officer found that no such work was performed on the lead-based paint at 3015 Barton
Ave, property. Initial Decision, slip op, at 30-32,
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it,” reduced the penalties for Lead Disclosure Rule violations for the fhree non-Barton Ave. propertics by
30% based on her deviation from the Lead ERP’s “Risk of Exposure/ Other Factors as Tusticc May
Require,™ She déclined to grant Respondents mere than the 10% downward adjustment for cooperation
that Complainant had recommended but did determine that Respondents qualified for a second 19%
downward adjustment for a second “attitude” factor, that of “prompt compliance”,*

However, she rejected Respondents’ arguments that they should get a further penalty reduction
based on what Respondents have charactertzed as “unintentional paperwork snafu™ and related arguments,

finding them unpersuasive.” She also rejected Respondents’ “penalty range” and “count multiplication®
arguments™ as is more fully discussed in the sections of this Response Brief concerning lhese specific
Arguments.

As is demonstrated above, the Presiding Officer carefully considered EPA’s penalty analysis and
the underlying penalty calculations in the Lead ERP, She agreed with Respondents in adding a 10%
reduction for good faith efforts at prompt compliance whils also making a single deviation to the EPA
Lead GRP to provide for a 30% penalty reduction for the non-Barton Ave. Lead Disclosure Rule violations
because of Respondents” encapsulation activities at these properties ( the “Risk of Exposure™ deviation),

Therefore, it is clear that the Presiding Officer assessed the penalties in this case within the range

suggested by the EPA Lead ERP and her penalty assessments should be accorded the deference the Board

nitial Decision, slip op. at 32, 34.

Cnitial Decision, slip op. at 34-35,

*nitial Decision, slip op. at 35-37. After reviewing the various reasons why Respondents knew these
properties contained lead-based paint and why they knew or should have know of their comesponding Lead
Disclosnre Rule obligations for guch properties, the Presiding Officer concluded, “[blased on the record as a whole, I
do not deem Respondents to be entitled to any penalty reduction based upon the violations not having been
‘wiltful."™ fd, at 37,

#Initial Decision at pages 37-40 of slip opinion,
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has provided to administrative law judges who apply the applicable penalty policics in determining their
I penalties. In re Morton L. Friedman and Schmitt Construction Company, CAA Appeal No. 02-07, slip
op. at 53 (EAB, Feh, 18, 2004).
E. Contrary to Respondents” Assertions, the Cases Cited by Respondents are not Penalty
Precedents Controlling on the Instant Case, are not Relevant to the Presiding
Officer’s Penalty Determinations, and Fail to Support Respondents® Claim that the
Presiding Officer’s Penalty Assessments are Inconsistent with the Penalties Set forth
therein,.

Respondents’ first argument for penalty mitigation is that the cumulative penalty assessed by the
Presiding Qfficer®” is excessive and should be reduced becanse it is significantly higher than penalties
assessed in other Lead Disclosure Rule administrative cases. Respondents’ Appeal Brief cites ten cases
which they identify as “every published court precedent” concerning lead-based paint disclosure
violations.*® Respondents claim that thesc ten cases rcpresent the legally appropriate range for assessing
penaliies for Lead Disclosure Rule violations. They argue:

egregious than those before this Board — assessed fines as low as $4,070.00
but never higher than $37,037.00. The Presiding Officer erred by summarily
dismissing these precedents as non-controtling and even unpersuasive,
despite their close factual relationship to the issues in the matter before the

Board. Respondenis respectfully submit that these precedents carry the
foree of law and, thus, they set the boundaries for what the Board should

45Respundents have nuischaracierized the penaltics assessed by Judge Biro as a single penalty of
$84,224.80. In fact, she assessed four sets of penalties for the Lead Disclosurs Rule violations at issue in this case as
i explaned in the text.

In addition, Bespondents’ Appeal Brief containg vations mischaracterizalions of Complainant’s actions
and statements in this matter. These mclude Respondents’ portrayals of EPA’s penalty position [p.4], EPA's
withdrawal of eectain counts [p.3], the resolution of certain cases cited by Respondent such as In e Greak [p.2],
Respondents’ confision over references to penalty ameonnts in settlements versus complaints [p.7 n.11], and that
EPA supposedly “admitted” Judge Biro's penalty is “out of kilter”[p. 111, Complainant disagrees with such
assertions, but as these claims are largely mrelevant to the issucs presented to the Board on appeal, Complainant
tefraing from responding to them here. Many of the above mischaracterizations have been previously addressed in
Complainant’s Post-Hearing Brief and December 29, 2004 Post-Hearing Reply Bricf.

¥ Page 6 of Appeal Brief, emphasis in the original.
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consider as the appropriate ameunt of fine to be assessed against them in
this case. ¥

As a preliminary matter, Respondents’ argument is flawed since Judge Biro assessed four sets of
penalties for the five Respondents in this case rather than one overall penalty. The penalties for every
Respondent, excopt Patricia L. Hunt do, in fact, fall within the penalty range suggested by Respondents,™

Respondents cite no cases in support of their penalty range argument — perhaps because the penalty
range argiiment js unsound. The argument’s primary flaw is that the Environmental Appeals Board has
consistently ruled that penalty ealculations for specific vielations are too casc-specific to be used as a
litmus test as to what penalties ought to be for similar violations in other cases, For example, in fn re
Chem Lab Products, Inc., 10 E.AD. 711 (EAB 2002), the Environmental Appeals Board vacated a
$50,000 penalty assessed by an Administrative Law Judge (“ALJ") that was based, in parl, on the ALJ's
considetation of an EPA settlement with another Respondent for similar violations of the Fedcral
Insecticide, Fungicide, and Rodenticide Act ("FIFRA™}), 7 U.5.C. §§ 136-130y, instead imposing the full
$132,000 penalty reguested by EPA. Inits decision, the Environmental Appeals Board noted, “{t]he
Board and its predecessors have consistently beld, in a number of statutory contexts, that *penalty
assessments are sufficiently fact- and circumstance-dependent that the resolulion of one case cannot
determine the fate ol another.”™ 10 E.A.D, at 728 quoting In re Newell Recycling Co., 8 ELAD. 598, 642
(EAB 1959) {ALJ did not err in failing to address penalties assessed in other cases when calculating

penalty antounts in the Instant case), aff '@ 231, F, 3d 204 (5 Cir. 2000).

*"Pages 6-7 of Appeal Brief,

*The penalties assessed for Respondents J. Edward Dunivan, David E. Hunt and Ronald H. Hunt range
from $2,856.00 to $27,504 40. The tattel two are joint and several penalties with Patricia L. Hunt, The penalty for
Genesis Propertics, Tne, is $31,024 40, The joint and several penalties for Pawicia L, Hunt total $43,334.40, See
Initial Trecigion at pages 42-43.
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The Board gives three reasons for rejecting such comparative penalty analysis in Chem Lab
Products, First, sach penalty inquiry is umique unto itself so that a simple abstract comparison of dollar
fipures for different penalties in different cases without the unique record for these cases does not allow
for meaningful comparisons.® 10 E.A.D, at 728. Secondly, such comparisons hinder judicial economy by
encouraging Respondents to present detailed re-cxaminations of other allegedly similar penalty cases by
which the EAB and ALJs “would soon be awash in a sea of minutiae pertaining to cases other than the
ones immediately before them.” Jd. at 729, Thirdly, such comparisons are discouraged because unequal
treatment under the law is nof an available basis for challenging law enforcement proceedings. Id.
Therefore, Respondents’ arguments that the penaltics assessed against them for Lead Disclosure Rule
violations are more severe than those for other Disclosure Rule violaters is without ment.

The Environmental Appeals Board also rejected a similar penalty range argument in fr re Titan
Wheel Corporation of fowa, 10 E.AD, 526, RCRA (3008) Appeal No, 01-3 (EAB 2002); aff '« Titan
Wheel Corp. of fowa v. EPA, 291 F. Supp. 2d 899 (8.D. lowa 2003), aff"d Titan Wheel Corp. of Towa v.
EPA, No. 04-1221 (8" Cir., Nov. 23, 2004) (unpublished). Respondents had challenged a penalty
calenlated pursuant (o the Agency’s RCRA Penaity Policy which Respondents claimed was at variance
wilh penralties for similar violations assessed by statc agencies authorized to administer the RCRA
program, The Board rejected this argument on a number of grounds, stating at one peint in its opinion:

As the Supreme Court has stated, “[t]he cmployment of a sanction within
the authorily of an adroinistrative agency is ... not rendered mvahd in a
particular case because it is more severe than sanctions imposed in other
cases.” Butz v. Glover Livestock Comm’™n Co., 411 U.5. 182, 187 (1973),
vel 'z denied, 412 U8, 933 (1973}, See also Newell Recycling Co., Inc. v,

United States Environmental Protection Agency, 231 F. 3d 204, 210 n.5 (3™
Cir, 2000) (an administrative penalty need not resemble those assessed in

9w o1 even with bits and pieces of the record..” 10 E.AD, at 728,
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other cases); Cox v. United States Dept. of Agric., 925 F. 2d 1102, 1107 {8
Cir. 1991 where a sanction is warranted in law and fact, it will not be
overlurned simply because it is more severs than sanctions imposed in other
cases).

10 E.AD, at 532-33,

The Board noted that “comparing penalties between disparate cases does not account for the
multiplicity of factors that may impact a penalty determination”™ such as litigation risk, demands on
Agency enforcement resources, size of Respondent’s business, Respondent’s ability te pay and 2 history
of violations, 10 E.AD. at 533,

Respondents in Fitan Wheel appealed the Board’s Final Decision to the District Court for the
Southern District of lowa, arghing that the penalty imposed by the Adminisirative Law Judge and upheld
by the Board was excessive when compared to penalties for similar violations assessed by RCRA
authorized state agencies given that one of RCRA’s goals is “to ensnre that RCRA civil penalties are
assessed and applied in & fair and consistent manner.” 291 F. Supp. 2d at 911, The District Court rejected
such arguments, stating:

First, this langnage cannot be read 1u isolation to imply the EPA is
mandated to consider penalties assessed in other ¢ases, Second, other
language in RCRA’s Penalty Policy suggests the opposite is true; that is
penalty assessment in each case will vary according to the circumstances
surrounding the violation.
Id.
The District Court also noted that the RCRA gravity-based penalty “may be adjusted upward or

downward to reflect particular circumstances surrounding the violation.” Id. Emphasis supplied by the
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Distriet Court.”® This same concept s inherent to the EPA Lead ERP which states:
This Enforcement Response Poitcy acknowledges thal no two cases are
exactly alike. Unique circumstances other than those taken into account by
the factors discussed in the previous sections [nature, circumstances and
extent of violation; i.e. the clements making up the “gravify-based mairix™]
may be significant in determining the appropriateness of a penalty,™

This is one of the problems with Respondents’ review of the ten lead disclosure penalties cited in
their Appeal Brief. The Lead ERP provides for consistent penalties for violations that have similar
conditions. Without a detailed review of the facts and circumstances at play in each case, such penalty
comparisons are meaningless. For example, a Lead Disclosure Rule penalty for violations concerning one
lease will be inherently different (and probably smaller) than a penalty for failure to comply with Lead
Disclosure Rule requircments for nine or ten leases even if the same requirements are at issue.

Moreover, even if the violations are the same and the munber of leases at issuc are the same, the
penalties can vary widely under the Lead ERP depending upon the age of the children living in the target
housing at the time of Lead Disclosure Rule violation.” Respondents’ Lead Disclosure Rule penalty case
review omits any reference to the specific Lead Disclosure Rule violations at issue or the ages of the

affected children, For example, i fit re Harpoon Partnership, Docket No, TSCA-05-2002-0004 (ALJ,

May 27, 2004}, one of the few cases where the Respondents were charged with Lead Disclosure Rule

*"The District Court decision was upheld by the 8% Circuit in an unpublished per curiam decision. Titan
Wheel Corp. of fowa v. EPA, No, (4-1221 (8™ Cir., Nov. 23, 2004} (unpublished).

MPage 14 of"the EPA Lead ERP {CX-16 at EFA 0158). The text of the Lead ERP then continues with 3
discussion of the various adjustment fackors,

*2For example, an Owner-Lessor's failure to provide tenants with records or reports pertaining to lead-based
paint or lead-based paint hazards prior to entering into the lease, 2 violation of 40 C.F R, § 745.107(2)(d), would
either be asseszed as an $11,000 penalty if children under the age of six were present, $6,600 if chaldren between the

agea of six and seventeen were present, or $2,200 if such occupants were all aighteen vears or older. See CX-16 at
BPA 172, 174,
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violations for multiple leases,* only one of the nine icases at issue had children under the age of six
residing in the associated target housing at the time of viclation, and enly oue other lease involved
children between the ages of six and seventecn. Seven of the leases involved no occupants under the age
of eighteen, which resulted in significantly lower penalties than is the case here where five of the leases at
issue involved children under the age of six and the remaining five involved children between six and
seventeen.®® As importantly, many of the violations in Harpoon are different from these in the case at
bar. In Harpoon, Respondents were charged with violations of 40 CF.R. § 745.113(b)(1) which is not a
count in the case at bar while there are no § 745.137(2)(4) counts in Harpoon as there are in this case,™
Yet, Respondents would have the Board gloss over these distinclions™ and require the penalty in

the instant case to be based on Lead Disclosure Rule cases which have significantly fewer leascs or sales

3oven of the ten cases cited by Respondents concern Lead Disclosure Ruje violations for a single leass or
howe sale whereas the case at bar concerns Lead Disclosure Bule viclations for ten leases. See Initial Decision, slip
op. at 39 and page 46 of Complainant’s Post-Hearing Brief. Respondents apparently suggest that penalties for
tnultiple Lead Disclosure Rule viclations for ten leases fior four dwellings should be the same as for the same
vielations for one lease for one dwelhing, Mine of the ten cases cited by Respondents average five counts per
Complaint. See pagos 7-10 of Appeal Brief. The instant case has 32 covnts. Comumon sense suggests that the
cumylative penalty for 32 violations wonld be significantly larger thaa that for § counts, all else being vqual.

*See Harpoon Parinership, slip op. at 21-23,

I Gee Harpoon Purinership, ship op. at 2-3. Note that the ane count in Harpoon that cites the Respondent
for failure to include a sraternent in the lease disclosing the known presence of lead-based paint or lead-based paimt
hazards as requited by 40 C.F.R, § 743.113(b){2), whers a child between six and seventeen 15 present, the ERF
gravity-based penalty proposed by EPA and adopted by the Presiding Officer (prior to the adjustment factors) is
£6,600 - the same gravigy-based penalty amount proposed by EFA and adopted by the Presiding Officer for dhis
violation when a child between six and seventeen is present in the case at bar. See Harpoon Partnership, slip op. at
3, 8, and 22 (on page 3, the Presiding Officer mistakenly cites this as a violation of 113(b}(1) but from the text it is
cloar that 113(b)(2) was meant) and the Initial Decision for the case at bar, slip op. at 18 - 19,

Decause many of the violations in Harpoon are less significant than in the case at bar and becanse most of
the affected tenants in Hgrpoon dud not have children, the gravity-based penalties ealeulated by BRA under the ERP
for most of the Harpeon violations are relatively low, ranging as low as $220 per count. See farpoon Parmmership,
ship op. at 22, Because all the tenants had voung {often very young) children in the case at bar, the penalties for such
viglations as mandated by fhe Lead ERP are significantly higher.

The various adjustment factors listed m the Lead BRP such as “ability to pay,” “history of prior such

violations,” etc. , provide possible explanations for other differences in penalties for scemingly similar Lead
Disclosore Rule violations. See CX-16 at EPA 0158-0152,

25.




In the Matter of: Rongfd H, Hunt, ef al. TSCA Appeg! No, 15-01

at issue, significantly fewer counts, significantly fewer children and, indeed, significantly different
regulatory violations, Judge Biro considered and rejected Respondents” penalty range argument for these
very reasons, ruling:
The penalty heretofore ¢rafied in this case is based upon the specific facts of
this case as derived from the testimony and documents placed into evidence.
I am not persuaded by Respondents that the penalty should be modified
based on previous decisions in other Disclosure Rule cases, in that none of
those cases can be said to be so similar to the facts of this case that an
inconsistency in penalty would be arbitrary, capricious, ot constitute an
abuse of discretion. Those cases simply do not support Respondents’ claim
that the penalty assessed in this case is inappropriate in light of the facts of
this case.
[nitial Decision, slip op. at 40.
Clearly, Judge Biro’s rejection of Respondents’ proportionality argument as to the facts of the

instant case is not an abuse of discretion or a clear error in assessing the penalty.

C. Neither the Lead Disclosure Rule Regulations nor Existing Caselaw Support
Respondents® Penalty Multiplication Argument.

Respondents argue that the Presiding Officer has multiplied the penaltics for Respondents® Lead
Disclosure Rule violations “without the use of discretion or common sense,”™’ Respondents suggest a

more “enlightened” and “objective’ penalty analysis is to group such penalties by property.” Respondents
g I

-

* Appeal Brief at 11, As part of this atgument, Respondents also eriticize Tudpe Birg because she
“incorrectly began her analysis at the point reached through the EPA’: inflated analysis and worked backwards from
there, thereby failing to begin her review with a fresh look at the EPA analysis as required by New Waterbury,
supr. " Appeal Briefat 15.

However, this argument ignores the requirements of 40 C.ER. § 22.27(b) which requires the Presiding
Cfficer to “'consider any civil penalty guidelines issued under the Act. The Presiding Officer shall explaim in detail in
the initial decision how the penalty to be assessed corresponds to any penalty criteria set forth in the Act. If the
Presiding Officer decides to assess & penalty different in amount from the penalty proposed by complainant, the
Presiding Ollicer shall set forth in the initial decision the specific reasons for (he increase or decrease.” Nothing in
New Waterbury suppests that the Presiding Officer should disregard the relevant penalty policy or the Agency's
penalty analysis as mandated by 40 C.F.R. § 22.27(b),

sshppaal Briefat 11-132,
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suggest that all Lead Disclosurs Rule violations emanate from four “minor paperwork™ violations — one
for each property.” Respondents cite to no caselaw, regulation, or guidance to support their “penalty-by-
property” proposal,

Under Respondents® theory, all Lead Disclosure Rule violations (or at least the Iones in the instant
case) for any given property become a single viclation regardless of the number of leases affected by such
non-disclosure, how many tenants have their lead disclosure rights violated, and how many different Lead
Disclosure Rule reguirements are dispensed with by Respondents, Yet, this argument ignores the plain
wording of the regulations at issue. The lead diselosure obligations of 40 C.F.R. §§ 745.107(a) and .113(b)
arc cach lease-based requirements.”*® Therefore, & failure to comply with these reguirements for each lease
is a separate violation subject to a scparate civil penalty. And the logic of this requirement is simple. The
disclosure law is designed to protect the lessees and purchasers of target housing and not the target
housing itself.*"

Respondents ¢laim that the failure to include a clause in the lease that lead-paint is present in the
target housing and failure to provide lead-based paint documents to such tenants prior to signing the leases

{or faiture to ensure such disclosures were done in the case of Genesis Properties, Inc.) stem from the

% Appeat Brief at page 15, Complainant disagrees with the characterization of these important lead
disclosure obligations as “minor paperwork™ requirements. [ndeed, Respondents’ belief that the Lead Disclosure
Rule requireiments are only minor paperwork violations may be part of the reason why Respondents viglated these
redquirements in the first place — they do not take such requirements as seriously a2 Congress did when it enacted the
RLBPFHREA.

% 40 C.IER. § 745.107(a) states, “The following activities shall be completed before the purchaser or lesses
is obligated under any contract to purchase or lease target housing.,..” 4¢ C.F R, § 745, 113(b} reads, "“Lassor

requirements. Each contract to lease target houging shall inelude...” These requirements are applicable to
Respondent Agent, Genesis Properties, Ine., through 40 CEER, 745,115,

penalties based on a per requirement/per lease approach is also suppested by the EPA Lead ERP (CX-16).
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lead-based paint and vice versa.

1. Ronald and Patricia Hunt:

2. Ronald and Patricia Hunt:

3. J. Edward Dunivan:

4. ). Edward Dunivan:

fings,” [Appeal Brief, page 15].

THCA Appeal Ne. 05-01

samse act and therefore ought to have a lower penalty.® However, this is not the case. One can include a

provision in the leage that lead-based paint is present in the target housing and fail to provide records of

Another flaw in Respondents” multiplication argumnent is that Respondents’ prenlise — that cach
set of violations for each property stemmed from a single misplaced document, i.e., the applicable
Richmoend NGV for that property — is incorrect. In addition to the lead-paint NOVs which the City of
Richmond sent to the Respondent Owner/Lessors conceming these properties (CX-21, CX-23, CX-24 and

(CX-25), Lead-Safe Richmond also sent Respondent Owner/Lessors the following documents:

a November 24, 1998 letter enclosing another copy of
the 1997 lead inspection report which had previously
been sent to them with the 1997 NOV for the 1124 N.
28™ St. property (CX-22);

a May 11, 1998 Compliance Letter for the exterior of
thel813 N.29th 5t. property (CX-52);

an August 4, 1997 Compliance Leiter for the exterior
of the 2405 Third Ave. property (CX-57); and

a July 19, 1998 Notice of Non-Hazardous Lead-Based
Paint for the exterior of the 2405 Third Ave. property
(CX-57),

In addition, on September 30, 1998 EPA sent TSCA Subpoena No. 358 {CX-27) to Respondent -
Qwner/Lessors David E. Hunt and Patricia L. Hunt concerning their compliance with their Lead

Disclosure Rule obligations for their 3015 Barton Ave. property. Coming only a year alter Richmond

T 2t 239:8 - 242:1, Appeal Brief at pages 12-15. While Respondents never specifically state such
penalties should be assessed on a property-by-property basis, that is the clear implication (hat the fines have been
improperly “rultiplied” [Appeal Brief, page 11]. See, for example, “A more calightening analysis can be
undertaken by locking at the facts in groupings by property, a more objective approach than simply adopting the
ageney s 32-count framework,” [Appeal Bricf, page 12], and “As is clearly shown in the above outline, the EPA took
feur mingr paperwork errots on four properties and muliiphed those offenses in an effort to justify $120,088 in
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issued its June 30, 1997 lead-based paint NOV to Dravid E. Hunt and Patricia L. Hunt for this same
property (CX-24), these Respondents should have been reminded that this property contained lead-based
paint.*”

Fach of these documents sent to the respective Owner/Lessors indicated the presence of lead-based
paint in these dwellings and therefore triggered a lead-based paint disclosure as requived by 40 C.F.R.
§745.113(b}2). Each of these documenis should have been provided to the tenants in question pursuant
to 40 C.F.R. § 745.107(a)(4} or included in the list of documents provided to the tenants pursuant to 40
C.FR. §743.113{b}3). These lead disclosure obligations also apply to the Agent, Genesis Properties,
Ing,, via 40 C.F.R. § 745.115(a)(2).

Not only must the original NOVs have somehow been misplaced sometime afier their receipt by
the owners and pricr to their receipt by Genesis Properties, Ine., we must now also believe that the above
additional four pieces of correspondence affecting three of the properties were also, somehow, misplaced.
In addition, the owners of the other property, 30135 Barfon Ave., received an EPA TSCA Subpoena
concerning their Lead Disclosure Rule compliance for this property in the fall of 1998 (CX-27) which
would have, but apparently did not, remind them™ of the Richmond lead-bascd paint NOV for this

property they had received the previous year (CX-24).

ﬁsﬂmainly, the Presiding Cfficer thought David E. Huat and Patricia L. IInnt’s receipt of the September
30, 1998 TSCA Subpoena No. 338 put such parties on notice about their Lead Disclosure Rule obligations
concerning this property. “Drespite the subpoena raising Respondents’ awareness of the lead disclosure issues,
thereafter, GENESIS PROPERTIES, INC. [Genesis Properties, Ing.] nevertheless entered into three more leases for
the Barton Ave. property (Léases # 6-8) and as to each failed to provide the required notice... Failing to give the
requisite notice, after receipd of @ subpoena from EPA regarding lead paint disclosures on the property, evidences at
least a negligent, if not wilful, disregard of the requirements of the Act.” Initial Decision, slip op. at 37, Emphayiy in
the original.

" And Respondent Ronald H. Hunt who answered the TSCA Subpoena. See CH-28. See the Initlaf

Decision, slip op. at 37, for the Presiding Officer's views on the significance of this subpoena relevant to the Barton
Ave. owners vis a vis lead disclosure,
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In addition to the above correspondence, Respondents encapsulated the lead-based paint at the
non-Barton Ave, properties, Since someone had to arrange for either contractors or Respondents®
painters® to come in and apply Lead Block to these three dwellings, the Respondent Owner/Lessors knew,
or should have known, that their dwellings contained lead-based paint since one can expect the property
owners to know about maintenance work being done on their own property.®® Yet none of this additional
information made it into the lead-based paint folders maintained by Genesis Properties, Inc, to ensure that
prospective tenants were natificd of such lead-based paint prior to entering into a lease for these
dwellings.”’

So that when Respondents claim that EPA tock *four minor paperwork violations on four
properties” which it then multiplied “in an effort to justify $120,088.00 in fines”,® it is actually more
accurate to say, “Respondents violations stem from (hem ignoving at least cight and perhaps twelve or

maore documents concerning lead-based paint at these four properties,” assuming one were in agreement

8 at 200:12-18.

8¢ ven if the work was done by the property managemen finn, the owmers would have been charged for the
cost of the encapsulation material and labor.

“See the testimony of Respondent Ronald H. Hunt who testified that, as the manager of these propertics [T
at 205:6 - 9], he kept a file on all these properties in his office, “And I think what happened is it [the
NOV/inspection repott} zot filed in there and never made it 0 Genesis Properties, because we went througl: the files,
Genesig didn't have any record of those four properties being inspected by the city.” T at 210:9 - 211:1.

Genesis Properties, [nc, employee Michael Hunt stated, “[wlell, I keep a record of all the lead-based paint...
And I have a file on all those properties to disclose with them, And when the — when we Jooked at the suit, I pulled
my records and did not have anything on the inspections on those houses that lead was found in them to disclose to
the tenants.” T at 218:3 - 10.

Sinee NOY reminder letters (enclosing lead-based paint inspection reports), and NOV compliance letters
are relevant to the Richmend inspections and are the tepes of documents diar must be provided io tenants puvsuent
o0 40 CF.R §§ 745,107 (a)(d) and {1 5(a)(2), the Owner/Lessors either failed to provide Genesis Properties, Inc.
with such documents or they were given to Respondent Ronald H, Hunt who failed to forward such documents to
Genesis Properties, [ne, just as he failed to forward the Richmond lead-based paint NOVs. Regardless, Michael
Hurnt testified that no documents relevant tot he Richmond lead-based paint imspections were in hiz files,

Ear hearing, Respondents counsel referred to this as, * One simple mistake being repeated four times...” (T

at 241:20-21). Complainant, again, disaprees with the characterization of these irnportant lead diselosure obligations
as “minor paperwork™ requiremens.
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with this line of reasoning, which Complainant is not. Complainant’s position remains that as stated in
the Lead Disclosure regulations. Respondents commilted thirty-two Lead Disclosure Rule transgressions

which is the basis for the thirty-two counts in the Complaint.

LRI

LI T}

Respondents’ “ripple effect™ argument was also made by the Respondent Chwner/Lessor in 7a the
Matter of Harpoon Partnership, Docket No. TSCA-05-2002-0004 (ALY, May 27, 2004) in which it
argued that the five counts EPA cited for each Jease were cumulative in nature. The Presiding Cfficer
summarized Respondent’s argument as, “[i]n other words, when a Respondent cannot produce the
Disclosure Form, there are five separate violations rather than one violation.”™ However, the Presiding
Officer did not mitigate the proposed penally for Respendent based on Respondent’s cumulative penalty
theory.” This argument was also specifically rejected by the Presiding Officer in Ric Temple and Paul
Nay & Associates, Docket No. TSCA-5-95-015 (ALJ July 7, 2000).™

»oEg

The Presiding Officer cited to both opinions in rejecting Respondents’ “penalty multiplication™

8 See, for example, opposing’ counsel’s argnment concerning Counts 5 and § for the 1124 N. 28" 5t.

target housing“Now, of course, ag the evidence has explained, the only reason the collateral documentation was not
provided iz basically the same problem that led to the incerrect completion of the form. So we have bascially the
ncorrect completion of the form and its ripple effect now totaling up to $15,840.7 (T at 23%:17 - 24011},

"Mnitial Decision, slip op. at 23,

" While the “cumulative violation” argument is sitmlar to the one used by Respondents at bar, it should be
noted that viglations of 40 C.F.I. §745. 107 a){4) were not alleged in Karpoon Partnership. See Harpoon
Fartnersiip, slip op. at 2-3, for a list of the violations ar issug in that case,

™ The Presiding Officer ruled: “Although I have some question as to the redundancy or lessor included
tiatre of several eounts, I cannot find that assessing separate penalties for those counts would be clearly inconsistent
with the record of this proceeding or the Act, Accordingly, the total civil penalty assessed in thiz decision will be
$20,700, the amount sought in the Complaint.™ Réc Temple, Initial Decision, slip op. 2t 2-3. This case congemed
seven lead diselosure violations resulting from a single sale of a residential dwelling. While Respondent made a
similar “eurmalative violation' argument as Respondents in the case at bar, the violations are different than the lead
disclosure vielations at [ssue in the casc at bar, See Ric Temple, Initial Decizion, slip op. at 7 - 8 for a list of the
violations m that case,
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objection,” She also ruled that Respondents are not entitled to any penalty reduction based on multiple
counts of violation against both the Respondent Ownct/Lessors and Respondent Agent.™ Judge Biro’s
rejection of Respondents” multiplication argument cannet be deemed an abuse of discretion or a clear
error in assessing the penalty.

D, Respondents® Lead-Based Paint Response Actions at their Properties Ddo not Warrant
any Additional Penalty Reductions Beyond those Assessed by the Presiding Officer.

Respondents’ argument on remediation is somewhat confusing. Although Respondents state this
issue in their Appeal Brief as a questton of whether the Presiding Officer should have granted a larger
discount for the encapsulation work allegedly performed at their varions properlies, Respondents seem to
really be arguing that the Presiding Officer erved in her decision that no such work had been done at 3015
Barton Ave. The lead sentence to Respondents” remediation argument is:

The Presiding officer erred in her failurs to grant a higher discount to the
respondents for the remediation work performed at the Barton Ave.
property.”

Moreover, the corresponding issue in Respondents” Notice of Appeal (Issue #1) is solely

concerned with whether the Presiding Officer was cotrect in her determination that no encapsulation work

had been done at Barton Ave,™

" gee Initial Decision at page 31.

™Initial Diecision, siip op. at 38. Respondents belittled BPA's exercise of its prosecutorial discretion by
reducing proposed penalties by 50% when both the Respondent Owner/Lesgor and Respondent Ageit were eharged
for Lead Disclosure Rule violations for a given lease hecanze of the apparently close relationship betwesn the
owners and agent in this case. Had they not been $o interconnected, no such redoction would bave been made, See
pages $-9 of Complamant's Fost-Hearing Reply Brief. The Presiding Officer agreed with Cornplainant’s analysis.
Initial Decasion, slip op. at 38.

Ppage 15 of Respondents’ Appeal Prief.
"The Presiding Officer improperly found that insufficient evidence of encapsulation activities was

presented at the hearing on this matter and improperly rejected testimony based on absence of documentation of sugh
activities.” Natice of Appeal, page 1.
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Finally, the Respondents state in their Appeal Brief that the Presiding Officer’s downward penalty

adjustment based on the encapsulation activities for the three non-Barton Ave. properties is correct:
The Presiding Officer properly determined that no harm befell any of the
tenants and properly granted a 10% [sic] discount for each of the three of the
four properties at issue, excluding the Barton Avenue property.”

Yet, in a footnote to the above sentence, Respondents ask “whether 10% per propetty is in fact the
limit of such possible discount , and ask this Board to consider a greater discount.™

Because Respondents have broadly stated the issue of penalty reduction for property remediation
in the Appeal Brief argument heading and assuming Respendents’ footnote is actually requesting a furiher
downward adjusiment to the 30% discount provided by Judge Biro rather than the 10% cited by
Respondents, Complainant will address both this issue and that of whether Judge Biro properly decided
that Respondents did ne encapsulation work to the Barton Ave, property,

Starting with Respondents® broader penalty mitigation/encapsulation issue, Respondents’ argument
for additional penalty mitigation appears to be summarized in the closing paragraph for this argument
which nonetheless seems to be something of a hybrid with Respondent’s Argument LA concermng penalty
proportionality. Respondents state:

Unlike the facts of the cases cited above in which the larger fines were
imposed, no har occurred to any of the tenants of the properties owned or
managed by the respondents, and the respondents encapsulated the lead

paint at their properties. As such, the respendents’ case is truly one of
harmless error and therefore should be considerad at the lower end of the

w}\pp-eal Brief at page 16, Complainant assumes Respondents are ceferring to the 30% reduction for
retnediation work granted by the Presiding Officer for fhe three non-Barton Ave, properties rather than the 10%
reduction eited by Respondents {Judge Birg also provided 10% penalty reductions for cooperation or mmediate
good faith efforts to comply).

™ sppeal Brief at page 16 0, 18,
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range of penalties imposed in lead paint disclosure cases,”

To the extent that Respondents are making a variation of the penalty range argument set forth in
their Issue 1A, Complainant refers to its response in Section VI. B. of this Brief. As to whether the
Presiding Officer crred in allocating a 30% penalty reduction for lead-based paint encapsulation work for
the three non-Barton Ave. homes when there is no evidence of lead poisoned children living in the leascs
at issue concerning such homes, Complainant refers to Judge Biro's penalty analysis. Judge Biro begins
her encapsulation/penalty mitigation review with the TSCA statutory factors which fuclude “gravity of the
violation[s].”™ Judge Biro then decides that regardless of whether the EPA Lead ERP provides for aciual
harm or risk of harm, these are factors that must be considered in determining the “gravity” of the
violalion. After assessing the testimony in this case, Judge Biro determined that Respondents’
application of the Lead Block-lype encapsulant to the non-Barton Ave, properties significantly reduced the
lessees’ risk of exposure to lead hazards at these properties,” Again returning io the Lead ERP, she notes
that the ERP only provides an 80% reduction if the responsible parties provide EPA with documentation
that the propertly is certified to be lcad-based paint free by a certified inspector (the “No known Risk of

Harm Adjustment” factor)." Judge Biro then gives three reasons why Respondents do not qualify for an

Wﬁppeal Briefat 17.
*Mnitial Decision, slip op. at 30.

Nnitial Decision, slip op. at 30, Complainant takes no position at this tme on Judge Bire’s decision to
deviate from one the Lead ERP adjustment factors.

“nitial Decision, slip op.at 32,

B nitial Drecizion, slip op. at 33,
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80% reduction:™
1. The encapsulatien work by Respondents does not remove the underlying lead-based paint;
2, The evidence as to what encapsulation activities occurred and when is unclear - and in
particular there is no evidence how Respondents® encapsulation activilies reduced the risk
of lcad-based paint exposure in friction surfaces such as windows and door jambs for
which Lead Block-type encapsulation products are ineffective; and
i Respondents provided no evidence of monitoring and maintenance of the surfaces treated
with Lead Block, without which the protective coatings could fail almost immediately or
within a few months of application.®
Respondents do not submit any infermation to challenge the reasons stated by Jjudge Biro for
limiting her generous penalty reductions to 30% for this facter and therefore Complainant suggests that no
further such reductions are warranted for such work *
Complainant now returns to the Barton Ave. component of Respondents’ encapsulation argument.
Respondents state in their Notice of Appeal that while the Presiding Officer “properly granted™ a 30%

penalty reduction to Respondents for three of the four properties at issue due to Respondents” tead-based

¥ the Initial Decision. slip op. at 33 n. 46, Judge Biro interprets the 80% ERP reduction for certified lead-

based paint-free target houging to presumably “only apply to these cases where housing is inspected and certified to
be lead based paint free after the lcases were signed.” emphasis in original, The Presiding Officer is correct in that
the inspection and certifications would ocour after the leases have been signed but the work o make the tarpet
housing lead-based paint free st have eccurred priot to such leases being signed.

*1nitial Decision, shp op. at 33-34.

#gee also argument VILF in Complainant’s Post-Hearing Brief. Complainant is especially concerned that
Respondents failed to produce any bills, receipts, letters decuments or affidavits attesting to such encapsulatiosn
work. The onfy testitnony comes from Ronald Hunt wha wag not present during the encapsulation activities.
Respondents do not even name their employees and outside comparny that supposedly did such eneapsulation work
on these properties, nor do they make any showing that they canvassed their current employees and firms in the
Richmond arca that do encapsulation work to see if such eroployees or firms could corfirm that they did such work
for Respondents on what dates for what properties and allow Complainant to ¢xamine them 0 determine how
thorough was their encapsulation waork,
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paint hazard reduction activities, she improperty declined to do so for (the Barton Ave. property,”
Respondents claim:

However, the Presiding Officer improperly failed to allow such a reduction

for the property found at Barton Avenue. The Presiding Officer improperly

found that insufficient evidence of encapsulation activilies was presented at

hearing on this matter and improperly rejected testimony based upon

absence of documentation of such activities,™

Respondents state that Respondent Ronald Hunt specifically testified that Respondents paid to

have these properties encapsulated and that “EPA offered no evidence to rebut the Respondents’ testimony
that remediation also occurred at the Barton Avenue property.”™ Respondents acknowledge that
Complainant presented testimony from Mr. Lonnie Sims, a State trained, certified and licensed lead paint
inspector with the Richmond Department of Public Hlealth® in an effort to rebut Mr, Hunt’s testimeny.
Respondents briefly summarize aspects of Mr. Sims’ testimony but omit any mention of his testimony
about why he is certain Respondents never performed encapsulation activitics at the 3015 Barton Ave.
property.” This is odd since Mr. Sims was the Richmond inspector who did the Jutrle 26, 1997 lead-based
paint inspection of 3015 Barton Ave. which was the basis for the Jute 30, 1997 Richmond lead-based
paint NOV to the owners of this property, David E. Hunt and Patricia L. Hunt {CX-24). Mr, Sims alse did

follow-up inspections of the property in subsequent years. Mr. 8ims’ testimony on these points is

nonetheless instructive.

¥"Respondents correctly cite to Judge Biro's 30% reduction for encapsulation in the Notice of Appeal which
Complainant agsaemes is what Eespondents meant instead of the 10% reference on page 146 and in footnote 18 of
Respondents’ Appeal Brief,

8Sgﬂﬁpp‘:al Brief, Issue #5, page 3.

Sgﬁppeal Briefat 16.

"3ee Initial Decision, slip ap, at 31 and T ar 154-161,

Mpaga 16 of Appeal Brief.
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Mr. S8ims testified that neither he nor anyene clse at the Department’s Lead-Safe Richmond offices
I was ever contacted by either the property owners or anyone else connected with Respondents after the
' June 30, 1997 NOV was issued.” Mr. Sims inspected the exterior of 3015 Barton Ave. in July of 1997
l and did similar inspections in May, Juue, and September 2004.% Mr, Sims testified that no changes had
occurred in the condition of the lead-based paint for these cxterior surfaces since the time of his June 27,
l 2997 lead-based paint inspection.®® During these inspections, he testified that hie could see the front and
l rear walls (walls #1 and #2) of the dwelling and the front porch.” Mr. Sims was asked how he could tell
that Lead Block had never been applied since his initial 1997 inspection. Mr. Sims responded:
I Well, the characteristics of lead encapsulant or Lead Block paint
makes a surface appear glossed or shiny, The paint on the columns and the
l paint on the windows is pretty much still in the same coudition it was then,
meaning its flaking, its chipping and it has an irregular shaped surface area

on the wood itself.
I And with a lead encapsulant, being the nature of paint, its

consistency is glue. It’s almost painting with glue. It will adhere to whatever

it’s placed on and it fills in cracks,*™

l At hearing, Complainant’s counsel then noted that Mr. Sims had not worked for Lead-Safe

Richmond from August 1998 until January 2004 and asked Mr. Sims if the Lead Block could have been

applied sometime aftor he left Lead-Safe Richmend in 1998 and over the intervening years, the painted

T at 170:10- 171:1.

T at 171:2 - 172:2. Mr. Sims testifies he thinks he may have done a second inspection in July 1997 but is
certain he did at least one, T at 171:22 - 172:1.

T at172:2 - 173:12. Mr. Sims testified that he did not examine the interior of the premiscs as the {enants
were not there when he came by and he did not have access to the inside of the property. (T at 172:16-19). He also
testified that the property was “posted” during his May 2004 inspection which Complainant understood to mean with
“No Trespassimg” gigng while during later visils he Jid not see gnyone to give him access to the interior ol the
dwelling, (T at 174 :5-17}.

P ae 172024115 173:12-17.

T 4817318 - 174:7,
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surfaces could have deteriorated te the conditions he had just described. Mr. Sims again responded:
No Sir, Because of the consistency and the elements of the Lead
Block paint itself, once it is applied to a surface, it’s readily known or it's
easy to tell it’s on there. And from the surface ~ for surfaces that I have secn,
wooden surfaces on the house, no Lead Block has been applied to it.””

In addition to Mr., Sims’ property inspection testimony, unlike the other three properties, the City
of Richmond Department of Flealth never sent the Barton Ave. property owners a Compliance Letter
stating that the lead-based paint hazards cited in its June 30, 1997 NOV had ever been corrected, nor is
there any record of any such compliance in the Depariment of Heath’s Lead-Safe Richmond office or
databanks.”*

Respondents only testimony opposing that of Mr. Sims was that of Respondent Ronald H. Hunt.
Mr., Hunt is not the owner of this property.” 3015 Barton Ave. is one of the hundreds of units Ronald
Hunt elaims to manage, He submitted no receipts, biils, letters or other documents detailing how and
when this encapsulation was performed.'™

Judge Biro reviewed the above testimony and associated documentation and arguments by the

parities and conciuded that Mr. Sims’ testimony was more credible on this issue than was Mr, Hunt’s

T at 174:18 - 175:5.

"3ee pages 64-69 of Complainant’s Post-Hearing Brief and the testimony references in the transeript
therein, especially T at pages 170-177 .

% Qee Initial Decision, slip op. at 3T and T at page 208. The owners are David Hunt and Parricia Hunt. See
praperty decd {CX-13).

1"5ee Initial Decision, slip op. at 30-31. See also pages 58-61 of Complainant’s Post-Hearing Brief, Mr.
Hunt testified that he had encapsulation done for these properties “with some of thoge people who are licensed” and,
in the case of Barton Ave., ke claims “we just used some of our painters” to do a second application. T at 209:12-
18. Yet Respondent make no showing that they asked their employees who do such painting whether they worked on
Barton Ave. or remembered who did nor did they attempt to contact the Richmond areg firms *who are licenced™ w
do encapsulation work o see if they had recerds of doing any such work on Barton Ave,
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testimony'®* and therefore determined that Respondents did not perform any encapsulation work at the
3015 Barton Ave. property,’®

As noted earlier, the Board will typically grant deference to an administrative law judge’s
determinations regarding wilness credibility and the judge’s factual findings based on such credibility
determinations. i re Donald, CWA Appeal No, 02-01, slip op. at 11 (EAB, September 2, 2004); fu re
Billy Yee, 10 E.AD. 1, 11 (EAB 2001}, The Presiding Officer’s determination that no encapsulation work
was done by Respondents at 3015 Barton Ave. is one of witness credibilily and therefore ought io be
sustained by the Board. Certainly, her finding of no encapsulation work at the Barton Ave, property is not
an abuse of discretion or a clear error in assessing the penalty.

E, The Presiding Officer Properly Applied a 10% Downward Penalty Adjustment for
Respondents® Cooperation in this Case.

The Presiding Officer was correct in not assigning mere than the 10% downward adjustment
authorized by the EPA Lead ERP for Respondents’ cooperation in this matter. '
Complainant agress that Respondent has becn cooperative with EPA ‘s investigation into the

violations at issue in this case. This is why Complainant reduced its proposed penalties by the full 10%

8lwThis, what evidence there is in the record suggests to me that, contrary to Ronald ITont’s testimony, he
did not promptly and privately undertake lead abatement activities in regard to the Barton Streat property in the same
mianner as was conducted on the other properties and that, consistent with Mr. Sims® testimony, such abatement
activities might never actually occurred at all.” Initial Decision, slip op. at 32.

" [yitial Decision, slip op. at 31-2.

1% Although the Presidmg Officer states on page 35 of the Imtial Decision’s slip opinion that Respondents
are entitled to a “20% penalty reduction on all counts based upon their ‘cooperation,™ it is clear she means “attinide”
which is the ERP adjustment Factor heading for this disenszion. Om page 34, she notes that EPA may reduce a
proposed eivil penaliy by a maximum of 30% for “attitude” which ¢consists of three components; (a) cooperation, (b)
itnmediate good faith efforts to comply, and (¢} early settlement. After explaining why Respondents warrant a 10%
downward adjustment for cooperation, she states “Respondents ace alse entitled to the second 10% reduction
provided under subsection {b) sbove baged on their immediate good faith efferts to comply with the Disclosure
Bule...* Initial Decizion, slip op. at 35, See page 16 of the ERP for the “Attitede™ adjustment factors. CX-16 at EPA
0160,
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authorized by the Lead ERP when it made its penalty recommendations for this case,'™ However, the ERP
does not provide for a greater than 10% reduction. The Board encourages the administrative law judges to
consider the ERP in making their penally caleulations, which the Presiding Officer did in making her 10%
adjustment for Respondents” cooperation,'™ and the Board has said it will defer to the Presiding Officer
when such penalties are based on the relevant penalty policies absent a showing that the administrative law
judge has committed an abuse of discretion or a clear ervor in assessing the penalty, fn re Morton L.
Friedman and Schmitt Construction Company, CAA Appeal No. 02-07, slip op. at 53 (EAB, Feb. 18§,
2004%; fn re Chempace Corp., S ELAD, 119, 131 (EAB 2000); and fn re Ocean State Asbesios Removal,
fne., 7TE.AD. 522, 536 (EAB 1998). Respondents have presented no cases or evidence in opposition to
this long-standing EAB penalty approach.

Respondents argue that they rerit an additional “cooperation” reduction above and beyond the
10% awarded by Judge Biro because “they performed voluntary remedial actions” for these properties.'™
Such work is inapplicable {0 a consideration of @ downward adjustment for cooperation.

First, such work was not voluntary, It was ordered by the City of Richmend under a threat of
$1,000 fine if such werk was not done in a timely fashion.!” Secondly, Respondents only did

encapsulation work for the three of the four properties for which the City of Richmond sent Respondents

104 o515 at EPA 0141; CX-16 at EPA 0160; and CX-100.
1%nitial Decigion, slip op. at 34-35.

106 4 ppeal Brief at 18. Note that the Presiding Officer ruled that such work had only seearred at 3 of the 4
properties.

1075¢e the four Richmond Notices of Violation included as CX-21, CX-23 - 25, The bailerplate provision at
the end of each WOV reads. “Failure to comply with the requiremnents of this notification will result in the issuance of
& SUMMmons requiring your personal gppeatance in the city’s General District Cowrt — Criminal Drivision, where if
Found guifty you may be fined up to One Thousand Dollars (31,000.00) por violatiom,” See CX-21 at EPA 0352 for
an example of this waming,
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lead-based paint NOVs,™ Finally, the City of Richmond had to send out a follow-up letter a year later for
the 1124 N. 28™ St, properly before such work was implemented,'*

While Complainant appreciates that Respondents complied with threc of the four City of
Richmond NOVs to mitigate lead-based paint hazards at these four properties, partia} compliance with
enforcement orders from the City of Richmond Depariruent of Health are not the legal proceedings at issue
in this case and should be irrelevant to the issue of Respondents’ cooperation with EPA’s investigation in
the instant case. See In re M.A. Bruder and Sons, Inc., 10 E.AD, 598, 607-8, 616 {EAB 2002),"
Furthermore, EPA appreciates Respondents” cooperation i responding to its three TSCA subpoenas —
which is why EPA reduced the penalties it was secking against them by the 10% set forth in the ERP. But

Complainant suggests that it is somewhat disingenuous to attribute a larger penalty reduction to

msRespundents did not do encapsulation at the Barton Ave. property, Initial Decizion, slip op. at 32,

[%ee the November 4, 1998 Richmond letter concerming the 1124 N. 28" 8t property (CX-22) and
compare with Richmond’s October 21, 1997 NOV for this property (CX-21), Put differently, all the Owner/Lessor
Respondents other than Owner/Lessor J. Edward Dumvan either failed to respond to a Richmond NOV (David E.
Hunt and Patricia L. Hunt } er took over a year to respond to such NOVs (Ronald H. Hunt and Patricia L, Hunt), As
ageit, the cooperation argoment is either inapplicable to {ienesis Properties, Ing, (since the NOVs were addressed to
the property owners), ot else share the same mixed response record as do the owners due to Genesis Properties,
Ing. s near contemporaneous knowledpe of the NOWVS {see Initial Decision, slip op. at 36-37).

MNonetheless, for the other reasons get forth in the text, Respendent J. Edward Dunivan’s cooperation
miligation should remain at the 109 penalty reduction avthorized by the ERP. Complainant respectfolly suggests
that the Pregiding Officer’s statement that “in generzl, upon receiving NOV's, [the Respondents] promptly undertook
compliance activity voluntanly,” overstates the cage on thig igsug,

"o Af A Bruder the Presiding Officer departed from the applicable pemalty policy in that case and issued
a significantly lower penalty for certain RCRA violations than requested by EPA. Part of his penalty decision was
based on the fact that Respondents' timely response to two EPA information requests demonsteated good faith efforts
towards prompt compliance. While EPA had proposed s 10% pood faith adjustment in this penalty, it had argued
that “complying with legal obligations that are not related to the legal obligation forming the basis of the violation
sheuld not lead w0 penalty mitigation.™ 10 E.A.D. 608, The Board agreed with the Region on this issue, limiting the
good faith adjustment to the 10% sugpested by EPA. 10 EA D, 616.

Although eooperation was not the adjustment factor &t issue in M4, Bruder, the concept 15 the same.
Respondents’ partial complisnes with Richimond lead-bazed paint NOVs 15 relevant to Respondents’ cooperation
with the Richmond authorities - not to Respondents' cooperation with EPA on an entirely different enforcement
action.
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Respondents for responding to subpoenas thal they were legally required to respond to in the first place.""!

Finally, Respondents have already received a generous 30% downward penalty adjustment from
the Presiding Officer for the three properties for which Respondents encapsulated the lead-based paint as
part of her “risk of exposurefother factors ag justice may require” penally reduction.'” Adding a second
downward adjustment above and bevond the 10% provided for by the ERP because of Respondents’
partial compliance with a series of NOVs issued by the City of Richmond for this very work would result
in double-counting the benefits of such work. No such additional reduction for eooperation is warranted
for Respondents based on their partial compliance with Richmond’s NOVs,

Respondents have not demonstrated that they deserve a larger downward adjustment for their
cooperation than provided by the Lead ERP and approved by the Presiding Cfficer. Judge Biro’s decision
to limit her downward penalty adjustment to the 10% amount rceommended by EPA and authorized by
the Lead ERP cannot be considered an abuse of diseretion or a clear error in assessing the penalty.

F, Respondents’ Alleged Lack of Culpability does not Warrant a Downward Adjustment
to the Penalties Assessed by the Presiding Officer,

Respondents argue that theit proposed penalties should be further reduced because the Presiding
QOfficer failed to mitigate their penaliies as a result of Respondents’ alleged “lack of culpability and
unintentional nature of the viols-ltions.” Respondenis cite to two olher cases in which the Respondents
allege the violators knowingly tried to conceal the presence of lead-based paint in their properties, yet
recelved no penalty modification for culpability. These cases are fn re Leonard G. Greak, TSCA-07-

2003-0019 (ALI, Aprl 6, 2001) and Jr re Billy Yee, TSCA-7-99-0009 (ALJ, June 6, 2000) aff'd by E.A.B

M gee the discussion of this very same issue in M4 Bruder in the preceding foctnote.

"eInitial Decision, stip op. at 34.
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inIn re Billy Yee, 10 E.AD. 1 (EAB 2001).”" Respondents claim that if people who knowingly violate
their Disclosure Rule requirements do not receive any penalty adjustment for culpability, then (heir
“Dnintentional “ violations should receive a downward adjustment.'™

Leonard Greak and Bifly Yee do not stand for the proposition claimed by Respondents.
Specifically, Leonard Greak concerned Complainant’s Motion for Accelerated Decision as to Liability
{which was granted by the Presiding Officer) and did not discuss the penalty ramifications of
Respendents” knowledge er ignorance of their Lead Disclosure Rule obligations,'!?

In Billy Yee, Respondent Billy Yee claimed he was unaware of his Lead Disclosure Rule
obligations prior to entering into the lease in question. Based on this assertion, EPA did not make a
finding of culpability and, hence, made no associated penully increase for this factor.""® Afler the hearing,
the Presiding Officer determined, based on a careful review of the evidence, that Mr. Yes was probably
aware of his Lead Disclosure Rule obligations shortly after, if not before, he entered into the lease at issue
in the case. Nonetheless, she declined to increase Respondent’s penalty based on such culpability, “since

Complainant did not make this specifically part of its penalty calculations and Respondent, therefore, did

not prepare to respond to this issue, no increase in the penalty seems warranted.” In re Bifly Yee, TSCA-7-

3gee Appeal Brief at page 15,

lHAppeal Brief at pages 18-19. Although the administrative law judpes have the discretion to deviate from
the various EPA penalty policies, the EPA Lead ERP normally allews for only upward adjustments (25%) based on
“gulpability.” See CX-16 at EPA 0159, In addition, the ERP statos that any person who knowingly ot willingly
commits Lead Disclosure Rule vislabons is subject to criminal sanctions of impriseament for up to one year and
penalties of up to 525,000 per day of violation. CX-16 at EPA 0151, see also the criminal penalty provision os
Section 16(b) of TSCA, 13 U.S.C. § 2616(b).

llsContraI}r to Respondents’ statement on page 3 of their Appeal Brief, Leonard Greek was subsequently
gettled by Respondent and EPA (Consent Agreement and Final Order entered with Region HI Regional Hearing
Clerk on on September 17, 2001) and so a penalty wag never litigated 1n this matter.

Wor re Billy Yee, TSCA-7-99-0009, slip op. at 19 (ALJ, June 6, 2000).
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99-0009, stip op. at 19-20 (ALIL June 6, 2000).

Therefore, neither Leonard Greak nor Bifly Yee can be cited for the proposition that Respondents
who had intentionally or knowingly committed Lead Disclosure Rule violations were not assessed an
upward culpability penalty adjustment since this issue was not before the presiding officer in cither case.

Ancther stumbling block to Respondents” lack of culpability argument is that Respondents’
violalions are anything but unintentional. In her Initial Decision, Judge Biro reviewed the evidence that
documented Respondents® awareness of lead-based paint in the target housing in question and their
awareness of their Lead Disglosure Rule obligations prior to their entering into the leases at issue in this
case concerning the instant Lead Disclosure Rule violations. The Presiding QOfficer pointed out that both
Respondent Ronald Hunt (for all four dwellings) and Respondent Genesis Properties, Inc. (for the three
dwellings relevant to its liability) acknowledged being aware of the presence of lead-based paint in these
dwellings shortly after the Cily of Richmond issued its lead-based paint NOVs for such propertics and
prior to entering into the leases at issue in this case.’”

On September 30, 1998, EPA also issued TSCA Subpoena No. 358 to the owners of the 3015
Barton Ave. property, David E. Hunt and Patricia L. Hunt (CX-27), which should have alerted them {and
Ronald H. Huni, who received a eopy of the subpocna and actually replied to il [CX-28]) to the presence
of lead-based paint in this dwelling. Yet, subsequent to this subpoens, these Respondent Owner/Lessors
and their agent, Respondent Genesis Properties, Inc., entered into three more leases (CX-6 - 8) for this
8

dwelling without complying with such Lead Disclosure Rule requirements at issue in this case.”

As the Presiding Officer concluded, “[blased on the record as a whole, I do not deem Respondents

"7See Initial Decision slip op. at 36-37. See also CX-32 at EPA(R) 0720.

| 8ace Initial Decision, slip op. at 35-37



¥
i
i
i
i
i
i
i
1
i
i
i
i
1
i
i
i
I
i

In the Mattey of Ronald H. Hant, ot al, TSCA Appeal No. 05-H

to be entitled to any penalty reduction based upon the violations having not been ‘willfl,”**"® .

Respondents’ Appeal does not address any of the findings in Judge Biro’s careful analysis in her
Initial Decision documenting Respendents awareness of lead-based paint in these properties prior to
entering into the leases at issue in this case for which Respondents commitled Lead Drisclosure Rule
violations.'” For the above reasons, Judge Biro’s decision not to make a downward adjustment in
Respondents” penalty for their Lead Disclosure Rule violations is neither an abuse of discretion nor a clear
errot in assessing the penalty.'

G. " The Presiding Officer's Four Sets of Penalties for the Thirty-Two (32) Lead

Disclosure Rule Yiolations by Respondents which Collectively Total $84,224.80 are
Fair and Appropriate Penalties for these Violations.

Respondents” Conclusion is a summary of their foregoing points raised in their Appeal Brief.
Therefore, Complaint’s previous responges (o these arguments are also relevant to Respondents’
summation that the penalties assessed by the Presiding Officer are too h1gh However, a critical clement
of the Disclosure Rule’s importance when considering applicable penalty assessment not yet discussed in
Respondents’ Appeal Brief or this Reply Brief is that the Lead Disclosurs Rule is a proactive, preventive
regulatory requirement. EPA should not be required 1o wait until children have been lead-poisoned before
taking action, Complainant believes that appropriate, yet significant, penalties for such violations should

be assessed, regardless of whether such violations lead to lead-poisoned children, to ensure compliance

and te prevent children from becoming lead poisoned.

V¥ nitial Decision, stip op, at 27,

10 s part from the text, the Presiding Officer also states that EPA’s 50% penalty rednction for violations
common to hath the Respondent Owner/Lessors and Respondent Genesis Properties, Ine, addresses any potential
penalty mitigation issued based on the alleped passive ownership asguments raised earlier in this proceeding by
Respondents. Initial Drecizion, ship op. at 26 n37,

Mgee also pages 69.76 of Complainant's Past-Hearing Briel generally on this i2sue as well as the Initial
Decigion, ship op. at 26 note 37,
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The comerstone of this proactive regulatory scheme is to require owners and property management
firms to provide tenants with known information about lead-based paint sand lead-based paint hazards for
such properties so that parents can make an informed decision about whether to expose their children to

lead-based paint risks the parents might otherwise consider unacceptable, '™

Respondents” argument for
minimal penalties in the case at bar suggests that prospective tenants don’t really need to make their own
decisions about acceptable levels of lead-based paint in their prospective homes. Rather, the tenants can
rely on Respondents® determination on whether the property is sufficiently safe for the tenants’ children —
the very Respondents whose actions (or inaction) caused Lead-Safe Richmond to issue the lead-based
paint NOVs to Respondents in the first place.

What some parents might consider to be an acceptable level of risk for their children might not be
considered an acceptable level of risk by another set of parents. At a minimum, Respondents” fajlures
deprived parents of their right to make that decision. Complainant believes that is wrong, Ten different
families who had twenly-five children were denied their rights to make an informed decision about
whether to expose these children to the lead-based paint contained in Respondents’ rental properties.
Respendents deserve the penalties assessed by the Presiding Officer for such violations.

For the reasons set forth above, Complainant respectfully requests this Board to uphold the

following penalties assessed by the Presiding Cfficer for the Respondents for their Lead Disclosure Rule

#2300 the Preamble to the Lead Disclosure Rule. By requuring the disclosire of information about lead-
based paint, “consumers can make more informed decisions concerning home purchase, lease, and mamtenance to
protect their families from lead hazard exposure.” 61 Fed. Reg. 9064 {March 6, 1996). Also, “Congress mandated
that sellers and lessors dizclose not just lead-based paint hazards but alsoe the prasence of lead-based paine, a far
more inclusive mandate (smce not all lead-based paint i3 necessanly a hazard).,” Emphasis supplied. 61 Fed. Reg. at
o080, CX-17 at EPA 0193, 0198,
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violations in this case:

Ronald H. Hunt and Patricta L. Hunt (9 counts, joint & several): $27,504.40
David E. Hunt and Patricia L. Hunt {6 counts, joint & several): $15,840.00
I. Edward Dunivan {4 counts): $ 9.856.00

Genesis Propertics, Inc.(13 ¢ounts): 531.024.40
{Total) (%84,224.80)

¥Ii. CONCLUSION
Although the Board has often stated that it will review an administrative law judge’s factual and
legal conclusions on a de nove basis, it bas also indicated that it will provide deference to the presiding

officer on the issue of witness credibility (and the judge’s factual determinations based on such

Hilly Yee, 10 E,A.D, 1 (EAB 2001). The Board will also defer to the presiding officer on penalty
assessments when such assessments are based on the relevant penalty policy, “absent a showing that the
[ALT] has committed an abuse of discretion or a clear error in assessing the penalty.”™ In re Morton L.
Friedman and Schmitt Construction Company, CAA Appeal No. (2-07, slip op. at 53 (EAB, Feb. 18,
2004), citing fn re Ray Birnbaum Scrap Yard, 5 E.AD, 120, 124 (EAB 1994).

In challenging the penalties assessed against Respondents by the Presiding Officer, the
Respondents have raised only one real issue of fact — whether she erred in her determination that
Respondents did not encapsulate the lead-based paint cited in the City of Richmond’s June 30, 1997 NOV
for the 3015 Barton Ave. dwelling {(CX-24) prior to the relevant Respondents entering into the three leases

at issue for this property (CX-6-8). However, that issue turns on the Presiding Officer’s determination as
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to who was the more credible witness — Respondent Ronald Hunt or City of Richmond imspecior Lonnie
Sims. The Presiding Officer determined that Mr. Sims was the more ¢redible witness on the issue off
whether the lead-based paint was encapsulated prior io the effective dates of the three leases at issue for
this property and based her finding of ne such encapsulation work largely on his testimony. Therefore, the
Board should defer to the Presiding Officer’s credibility determination and affirm her finding that
Respondents failed to perform any such encapsulation of the 3¢15 Barton Ave. property.

Respondents also argue that the penalties assessed by the Presiding Cfiicer are too large. Yet, it is
clear that the Presiding Officer followed the EPA Lead ERP an TSCA statutory factor with one depariure
from one ERP adjustment factors that favored the non-Barton Ave. Respondents,’” Nor do Respondents
contest that the Presiding Officer baged her penalty assessments on the Lead ERP and TSCA statutory
Factors. Therefore, the Prcsidiﬁg Officer’s penalty assessments for the case al bar warrant deference from
the Board absent a showing that she committed an abuse of discretion or clear error in assessing these
penalties,

Respondents have failed to document any penalty decision of the Presiding Officer in this case as
an abuse of discretion or ¢lear error. Respondents have argued that the Presiding Officer ought to have
deviated from the ERP and Lead Disclosure Rule regulations in determining how many Lead Disclosure
Rule violations were committed by Respondents and that she should have provided greater penalty
reductions for Respondents’ alleged culpability and cooperation than are authorized under the ERP.

However, such arguments do not provide a basis for the Board for overtuming the Presiding Officer’s

12 Complainant takes no position at this time on the Presiding Officer's ERP adjustment providing the non-
Barton Ave. Respondents with a 30% reduction for the encapsulation work done on such properties other than to
note it ig not appealing this aspect of the Presiding Ofiicer’s decision. Aside from whether Complainant agrees with
all agpects of the decision, Complainant belisves the decision o be thonghtful, well-reazencd and, therefore, not
subject to challenge by these Respondents.
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penalty assessments because Respondents have not demonstrated that her findings on such issues (and
subsequent penalty assessment under the Lead ERP) were an abuse of discretion or a clear error of
Judgement.

Finally, Respondents claim that the penaltics assessed in this case ought to be reduced because the
Presiding Officer allegedly erred in her decision to assess penalties in a larger cumufative amount than had
been assessed (or cited) '** in ten prior proceedings.'® Judge Biro dismissed Respondents’ penalty range
argument noting that none of the ¢cases cited by Respondents is so similar to the facts of this case that an
inconsistency in penalty assessment would be considered arbitrary, capricious, or constifute an abuse of
diseretion. Complainant has cited to caselaw that supports Judge Biro's rejection of Respondents® penalty
range argument. Respondents have not, Complainant requests the Board to uphold the Presiding Officer’s
decision that the administrative cases put f{:-rwa;'d by Respondents as a penalty range in this case are not
precedents for the penalties she has assessed for the violations at issue in this case.

With respect to assessing a civil penalty for each of the Respondents in this case, the Presiding
Officer correctly followed the EPA Lead ERP:

1. She assessed a joint and several penalty for Respondents Ronald H. Huont and Patricia L.

Hunt totaling $27,504.40 for nine Lead Disclosure Rule Counts conceming five leases at
two target housings;

2. She assessed a joint and several penaliy for Respondents David E. Hunt and Patricia L.

'240nly eight of the ten cases cited concemed final penalty assessments. See I re Greah and f# re Minor
Fadge listed on pages 8-9 of Respondents™ Appenl Brief. The former concerned an Order on a Motion for
Accelerated Decision while the latter concerned an Order on a Motion to Dismiss.

L3311 fact, the penalties assessed against Respondents Ronald EL Hunt, David E. Hunt, J. Edward Dunivan
and Genesis Properties, Inc., all are below the 337,037 cap suggested by Respondents, ranging from $9,856.00 for ).
Edward Dunivan to $31,024.40 for Genesis Properties, [ne. Respondent Patricia L. Hunt is jointly and severally

liable with Ronald H. Hunt and David E. Hunt for different portions of her penalty totaling $43,344.40.
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Hunt totaling $15,840.00 for six Lead Disclosure Rule Counts concerning three leases at
one target housing;
3. She asscssed a penally for Respondent J. Edward Dunivan totaling $9,856.00 for four Lead
Disclosure Rule Counts concerning two leases at one target housing; and
4, She assessed 4 penalty for Respondent Genesis Properties, Inc. totaling $31,024.40 for
thirteen Lead Dsclosure Rule Counts concerning ten leases at three target housings,
The total aggregate penalty assessed by the Presiding Officer for these violations is $84,224.80.
Given the totality of circumstances and the preponderance of evidence, in conjunction with the defercnce
given the Presiding Qfficer for her witness credibility detevminations and penalties assessed in accordance
with the Lead ERP, the penalties assessed by the Presiding Officer in this matter are fuir, reasonable and
consistent with the serionsness of the violations committed by Respondents in failing to comply with their
Lead Disclosure Rule obligations in this matter.
Therefore, as a penalty for these transgressions and to deter future nencempliance by Respondents
and other property owners and property management firms in the greater Richmond, Virginia area,
Complainant respect{ully requests the Board to uphoid i nfflf.;i'?‘ entirety the Presiding Officer’s penalty

assessments for Respondents® thirty-two Lead Disclosure Rule violations.

Respectfully submitted,

Date: 5’[/ o / 28 ﬂn/mw; M

James Heenehan

Jnseph I Lisalll

Senior Assistant Regional Counsels
U.S. EPA Region III

-50-




l“'"'-r*

In the Maitey oft Ronald I Iuwt, ef al, TSCA Appeal Na. 05-01

CERTIFICATE OF SERVICE

I, the undersigned, hereby certify that on the date provided below, I mailed by federal express the
original and five true and correct copies of Appellee 's Response Brief (TSCA Appeal No., 05-01) to:

.5, Environmental Protection Agency

Clerk of the Board, Environmental Appeals Board
Colorado Building

1341 G. Street , NW, Suite 600

Washington, D.C. 20005

I also certify that on the date provided below, I served true and correct copies of Appellee’s
Response Brief (TSCA Appeal No. 05-01) on the following parties in the manner sct forth below:

Hand-Delivery: Regional Hearing Clerk
U.S. EPA - Region III
1650 Arch Street
Philadelphia, PA 19103-2029

Federal Express:  The Honorable Susan L. Biro
Chief Administrative Law Judge
Office of Administrative Law Judges
1. 8. Environmental Protection Agency
Mail Code 1900L
1099 14 5t., N.W., Suite 350
Washington, D.C. 20460

Bradley P. Marrs, Esq.
Christopher Hill, Esq.

Meyer, Goergen & Marrs, PC
7130 Glen Forest Dr., Suite 305
Richmoend, Va 23226

Respectfully submitted

Date: C)‘[/"fl/f) S W M

J ames Heenehan

I oseph J. Lisa III

Senior Assistant Regional Counsels
U.S. EPA Region I

Counsels for Complainant




